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I. Policy Provisions

The policy of the Ohio Department of Youth Services (ODYS) is to provide a drug-free work place for all employees [2-CO-1C-20; 1-CTA-1C-07; 4-JCF-6D-03; 2-7027; 3-JCRF-1C-05].  This policy which is reviewed at least annually includes the following:

· Prohibition of the use of illegal drugs and alcohol

· Prohibition of possession of any illegal drug or alcohol, except in the performance of official duties

· Procedures to be used to ensure compliance

· Opportunities available for treatment and/or counseling for drug and/or alcohol abuse

· Penalties for violation of the policy

To this end, employees shall be subject to random drug testing in accordance with Standard Operating Procedure 103.16.01, Random Drug Testing.  Additionally, employees may be ordered to undergo drug testing in accordance with Standard Operation Procedure 103.16.02, Reasonable Suspicion Drug Testing, when there is “reasonable suspicion” to believe that the employee is under the influence of, or the employee’s performance is impaired by, alcohol or other illegal/controlled substances.
II. Applicability

This policy is applicable to all ODYS employees.
III. Definitions
Agency Coordinator – The individual or designee responsible for the implementation, administration, and monitoring of the Drug Free Workplace Policy throughout the Department of Youth Services.

Collection site – A place designated by the testing laboratory where individuals present themselves for the purpose of providing a specimen to be analyzed for the presence of alcohol or other illegal/controlled substances.

Drug Free Workplace Services Program (DFWSP) – The Department of Administrative Services office responsible for the implementation, administration, and monitoring of the Drug Free Workplace Policy throughout the State of Ohio.

Employee Assistance Program (EAP) – A screening, information, referral and support service for state employees and their family members.

EAP Participation Agreement – A contract that gives EAP the authority to develop a plan, agreed upon by the employee, to ensure the employee’s participation in a recognized substance abuse treatment program as developed by a treatment provider.

Last Chance Agreement – An agreement signed by the Employer, the employee and the respective union indicating that a removal order has been held in abeyance pending the successful completion of an EAP Participation Agreement and adherence to all terms of the agreement.  Violation of this agreement will result in termination.

Position Number (PN) – a unique number assigned to each employment position with an agency.

Positive Test Result – When an employee’s urine specimen or breath specimen is determined to contain unacceptable levels of alcohol and/or illegal/controlled substances.  
Random Drug Testing – The process of testing for illegal substances or controlled substances not prescribed by the employee’s physician through the random selection of employee position numbers.

Reasonable Suspicion Drug Testing – The process of testing for alcohol or other illegal/controlled substances when ODYS has a reasonable cause to suspect that an employee may be intoxicated or under the influence of a controlled substance not prescribed by the employee’s physician.

Site Coordinator – The individual responsible for the implementation, administration, and monitoring of the Drug Free Workplace Policy at the local level including institutions and regional offices.  
IV. Procedures
A. Employee Selection, Notification, and Specimen Collection:

For specific guidelines, refer to Standard Operating Procedure 103.16.01, Random Drug Testing, and Standard Operating Procedure 103.16.02, Reasonable Suspicion Drug Testing.

B. Positive Test Results
1. At the time the Site Coordinator receives written notice of a positive test result, a copy of the positive test result shall be given to the employee, along with a Pre-Disciplinary meeting notice.  

2. The employee may waive the right to the 72-hour notice of pre-disciplinary meeting. If the employee waives the right, the pre-disciplinary meeting shall be held immediately, or as soon as practicable, at the employee’s facility.  If the work site is not able to hold the pre-disciplinary meeting immediately, the employee shall be placed on administrative leave with pay and must be paid for his/her normal working time until the pre-disciplinary meeting is conducted.  The employee is not eligible for overtime during this time frame and will be removed from the voluntary overtime roster until the employee returns to duty.
3. If the employee refuses to waive the right to a 72-hour notice of pre-disciplinary meeting, the employee will be placed on administrative leave without pay.  However, the employee may elect to use appropriate accumulated leave balances to cover this time period.  The employee is not eligible for voluntary overtime and will be removed from the voluntary overtime roster until the employee returns to duty.
4. If the employee elects to have the original urine sample re-tested at a Department of Health and Human Services, National Institute of Drug Abuse (DHHS/NIDA) certified laboratory of their choosing, the employee shall be on an approved leave of absence without pay or use the appropriate accumulated leave balances until such time as the re-test results are returned.  The employee shall be responsible for the entire cost of the re-test.  Note:  There is no re-test for a positive breath analysis test for alcohol.
5. The results of the re-test shall then be forwarded from the laboratory to the DFWSP, who shall in turn forward the results to the Agency Coordinator.  The Agency Coordinator shall then notify the Site Coordinator of the results.  If the result is positive, the test result shall be forwarded to the Site Coordinator for processing and procedural notification for imposition of discipline.
6. Upon notification of the re-test being positive, the employee shall receive notice of the pre-disciplinary meeting in accordance with the above language.  If the re-test is negative, the time period between notification of the positive test and the re-test results shall be reflected as administrative leave with pay and a pay adjustment shall be made.  If accumulated leave balances were used to cover this time period, they shall be returned to the employee.
7. A finding of Just Cause at this meeting shall result in disciplinary action as described in Section IV(C), Disciplinary Action.

C. Disciplinary Action
1. Any employee who refuses to take a drug test, intentionally or deliberately tampers with the specimen collection process, deliberately avoids the test, fails to provide an adequate sample, provides an adulterated specimen, fails to adhere to the collection site instructions and procedures, or leaves the collection site prior to providing a specimen shall be regarded as having provided a positive test and the employee shall be terminated, except as stated in IV.C.3 below.  

2. An employee who tests positive for alcohol and/or illegal/controlled substances not prescribed by employee’s physician shall be terminated, except as stated in IV.C.3 below.

3. A pre-disciplinary meeting shall be held and all procedures to implement discipline shall be followed. The agency shall offer a non-probationary employee a Last Chance Agreement, if this is the first occasion. 
i. On the first occasion that a non-probationary employee has a positive test, the employee shall be offered a Last Chance Agreement along with the opportunity to enter into and successfully complete an Employee Assistance Program (EAP) Participation Agreement.  The termination of the employee shall be held in abeyance pending the successful completion of the Last Chance Agreement and the EAP Participation Agreement.

ii. The Last Chance Agreement will remain in effect for five (5) years.  The five (5) year period shall be extended by a period equal to the employee’s leave(s) for fourteen (14) consecutive days or longer, except for approved periods of vacation leave. If the employee tests positive on any drug test or deviates from the Last Chance Agreement, the employer may terminate his/her employment.

iii. EAP shall have the sole discretion to determine the employee’s compliance, or non-compliance, with the EAP Participation Agreement during the term of the agreement.  EAP’s determination of non-compliance with the EAP agreement shall be considered a violation of the Last Chance Agreement and shall result in termination of the employee.
iv. While in an EAP approved program, the employee may utilize appropriate accumulated leaves for program participation.  In all cases, all time spent by the employee on Administrative Leave (with or without pay) and/or appropriate accumulated leaves shall be captured as part of the employee’s Family Medical Leave Act (FMLA) benefit, if eligible.
4. Should the employee elect not to accept the Last Chance Agreement and EAP Participation Agreement, the Agency Coordinator shall proceed with the disciplinary process.

5. An employee who has a positive test during work hours for alcohol and/or illegal/controlled substances during his/her initial probationary period shall not be eligible for a Last Chance Agreement, and shall be terminated on the first occasion in which he/she tests positive.
D. Return to Duty and Follow-up Testing:
1. When the employee is determined to be fit to return to duty by the EAP service provider, the EAP service provider shall notify the EAP, who shall in turn notify the Agency Coordinator.  The Agency Coordinator shall contact the Site Coordinator to schedule the employee for a return-to-duty drug test.
2. The Site Coordinator shall schedule a return-to-duty drug test at a collection site in the state collection network.  The employee shall be responsible for the cost of return-to-duty testing.  The employee must produce a negative drug test result to return to duty.  If the result is positive, it shall be deemed an unsuccessful completion of the EAP Participation Agreement, and a violation of the provisions of the Last Chance Agreement and the employee shall be terminated.

3. Upon returning to duty, the employee shall be subject to a minimum of six (6) follow-up drug tests within twelve (12) months or as required by the EAP service provider.  The EAP service provider may require that additional tests be scheduled by the Employer and/or may require follow-up tests for up to sixty (60) months.  The Site Coordinator shall schedule these tests.  The employee shall be responsible for the cost of all follow-up drug tests.  All approved leave shall extend the 12-month testing period.

4. The employee’s PN will remain in the random pool for potential future selection.  If the employee has a positive test result, it shall be deemed a violation of the provisions of the Last Chance Agreement and the employee shall be terminated.

5. Should the employee not cooperate fully with the directives of the EAP service provider, test positive on any required drug test or fail to return to duty, the last chance agreement shall be considered violated and the employee shall be terminated.
E. Records
Records relating to drug tests and their results shall be treated as confidential medical records and shall be maintained in accordance with Ohio and Federal laws.  The granting of unauthorized access to individual test result information is strictly prohibited.
V. Attachments 

None
VI. Monitoring
Monitoring and annual review of this policy shall be the responsibility of the Deputy Director of the Division of Human Resources and the Bureau Chief, Employee Relations.
VII. References
· The State of Ohio Drug-Free Workplace Policy
· State of Ohio Employees Drug Testing Program Manual 

· Ohio Administrative Code Rule 123:1-76-02
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