PLEASE NOTE:

PURCHASERS USING THIS STATE TERM
SCHEDULE MUST SIGN THE EQUIS
SOURCE CODE & DATA MODEL LICENSE
AGREEMENT (SCLA) INCLUDED IN
EXHIBIT II.




STATE TERM CONTRACT

THis ConTrACT (“Contract” is between the State of Ohio ("State”), through its Department of Administrative Services,
Office of Information Technology, at 30 East Broad Street, 40" Floor, Columbus, Chio, 43215 and EarthSoft Inc.
("Contractor”}, with offices at 23000 Telegraph Road, Suite No.2, Brownstown, Mi 48134,

BACKGROUND

The State recognizes that it is sometimes advantageous to do business with some manufacturers under a State term
contract rather than through a competitive bidding or proposal process. In such cases, the State may enter into a contract
with the manufacturer provided that the manufacturer offers its products and ancillary services at the same prices that the
manufacturer offers those products and services to the US Govermnment under the GSA’s Multiple Award Schedule
program or SmartBuy program. If the manufacturer has no GSA Multiple Award Schedule or SmartBuy contract, the State
may accept the prices that the manufacturer offers to its most favored customers for each product or service.

The State also recognizes that some manufacturers work primarily through dealers for various reasons, including offering
customers betier support through dealers that have a local presence in a service area. Because of this, the State may
sometimes agree to work directly with a manufacturer's dealers.

However, if the Contractor is nof the manufacturer of the products or services under this Contract, the Contractor must
submit .a leiter from the manufaciurer that assures the State that the Confractor is an authorized dealer in the
manufacturer's products or services. The letter also must assure the State that the Contractor will have sufficient
quantities of the offered products for the duration of the Contract to meet the State's needs under the Contract during the
initiat term and any exiensions. Further, the letter must identify each of the manufacturer's product and service that the
Contractor will supply under this Contract. The lefter also must contain an assurance of the availability through the dealer
of repair services and spare parts for products covered by this Contract for five years from the date of purchase. # aiso
must contain an assurance that software maintenance will be available under the terms of this Contract either from the
dealer or the manufacturer for six years from the date of acceptance. (This assurance is not necessary for PC and PG-
based server software with a perpetual license fee of less than $10,000.00 per copy.) The dealer must submit the letter,
signed by an authorized representative of the manufacturer, with the executed copies of this Contract.

This Contract establishes terms and conditions under which State agencies (including any board, instrumentality,
commission, or other political body) and Chio political subdivisions, such as counties, municipalities, and townships, may
acquire the Contractor's products or services at the pricing identified below. This Contract, however, only permits such; it
is not a requirements contract and does not obligate any State agency or political subdivision to acquire the Contractor's
products or services,

TERMS AND CONDITIONS
1 -TERM

1.1 Term. This Contract is effective on the date the State's duly authorized representative executes it, as evidenced
by the date appearing with the representative’s signature, below. Unless this Contract is terminated or expires
without renewal, it will remain in effect until June 30, 2015. Termination or expiration of this Contract will not fimit
the Contractor's continuing obligations with respect to Deliverables that the State paid for before termination or
limit the State’s rights in such.

1.2 ConTtracT RENEWAL. In the State's sole discretion, it may renew this Contract for a period of one month at the end
of each biennium during which this Contract remains in place. Any further renewals will be only by written
agreement between the State and the Contractor. Such renewals may be for any number of times for any period
not to exceed the time remaining in the Staie’s then-current biennium.

2 - PRICING AND PAYMENT

2.1 CERTIFICATION OF AcCURACY. By checking one of the following three items, the Coniractor certifies that the
Coniractor's prices under this Contract are:

The prices at which the Confractor currently offers each product and service fo the US Government under the
GSA’s Multiple Award Schedule program;
The prices at which the Contractor currently offers each product and service to the US Government under the
GSA’s SmartBuy program; or '

X The best prices at which the Contractor has offered each product and service to its most favored customers within
one year before the date the Contractor executed this Contract or adds the product or service to this Contract,
whichever s later.
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if the Coniractor is offering prices based on its most favored customer prices, the Contractor represents that i
does not have a GSA Multiple Award Schedule or SmartBuy contract.

If the Contraclor has submitted a manufacturer's letter to certify that the Contractor is an authorized dealer for the
manufacturer, the Contractor represents that the information in the letler is accurate and that a duly authorized
representative of the manufacturer signed the letter.

The Contractor further certifies that the above representations will apply and be true with respect to all future
pricing information submitéed to revise this Contract.

Price ADJUSTMENTS, If the Contractor has relied on its GSA Multiple Award Schedule pricing or its GSA
SmartBuy pricing, the State will be entitled to any price decreases that the Contractor offers to the GSA for any of
its products and services during the term of this Contract. The Contractor must notify the State of any reduction in
its GSA Multiple Award Schedule or SmartBuy pricing within 30 days of its occurrence and immediately reduce
the price of the affected producis or services to the State under this Contract.

If the Contractor has refied on its most favored customer pricing, the State will be entitled to a price decrease any
time the Contractor or any of its dealers or distributors under this Contract sells a product or a service to any of its
customers for less than the price agreed to between the State and the Contractor under this Contract. Any time
the Contractor or any of its dealers or distributors under Section 3.1 of this Contract sells a product or provides a
service to any customer for less than it is then available to the State under this Contract, the Contractor must
notify the State of that event within 30 days of its occurrence and immediately reduce the price of the affected
products or services to the State under this Contract.

The Contractor also must notify the State within 30 days of any general reduction in the price of any product or
service covered by this Contract, even if the general reduction does not place the price of the product or service
below the price available to the State under this Confract. The purpose of this notice of a general reduction in
price is to allow the State to assess the value the State believes it Is receiving under this Contract in light of the
general reduction. If the State believes it is appropriate, the State may ask to renegotiate the Contract price for
the products and services affected by the general reduction in price. If the Contractor and the State cannot agree
on a renegotiated price, then on written notice to the Contractor, the State may immediately remove the affected
products and services from this Contract.

PriceLisT. The Contractor's pricelist for the products and services that the Contractor may provide to the State
under this Contract is attached as Exhibit I. For convenience, those products and services are called
“Deliverables” in this Contract. Any custom materials resulting from the Contractor's services also are called
“Deliverabies” in this Coniract. The Contractor may not provide any other Deliverables under this Contract
without a prior written amendment to this Contract that both the State and the Contractor have signed.
Furthermore, the Contractor may not charge the State greater prices for these Deliverables than the prices on the
Exhibit I If Exhibit | contains or incorporates by reference any terms or conditions other than a description of the
scope of license for software, a description of the Contractor's products and services, and the prices for those
products and services, those terms or conditions are excluded from this Confract and are of no effect. Exhibit | is
identified as the following pricelist:

Earthsoft Price List 2014

The Contractor will not sell to the State any notebook computers with less than a 1.80 GHz internal clock speed.
Additionally, the Contractor will not sell to the State any PCs or servers using CPUs with less than a 3.0 GHz
internal clack speed. Additionally, the Contractor will not sell to the State any term software licenses. And except
in the case of operating systems licensed in conjunction with desktop PCs, notebook computers, PDAs, and
similar personal computing devices that the OEM does not distribute without an operating system, the Contractor
wilt not sell or license any Microsoft software to the State. i any of the foregoing items are listed in the
Contractor’s pricelist, they are deleted for purposes of this Contract,

NoTiFicaTioN OF PRICE INCREASES. If this Contract permits any price increases, the Contractor must notify the
State and any affected State agencies of the Increase at least 60 days before the effective date of the price
increase. The Contracter must notify affected State agencies at their purchase order "bilt to" address contained in
the applicable purchase orders. This notification must specify, when applicable, the product serial number,
location, current price, increased price, and applicable purchase order number.

Payment Due Date. Payments will be due on the 30th day after the later of:
() The date the State actually receives a proper invoice at the office designated in the applicable purchase

order to receive if; or
(b} The date the State accepts the Deliverable.
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I he dale the State issues a warrant (the State's equivalent to a check) in payment of an invoice will be
considered the date payment is made. Without diminishing the Contractor's right to timely payment, the
payment will be overdue only if it is not received by the 30th day afier the payment's due date. If the
State has not issued payment by then, interest will begin to accrue under Ohic Revised Code (the
"Code™) § 126.30.

Invoice Requirements. The Contractor must submit an original invoice with three copies o the office designated
in the purchase order as the "bill t0" address. To be a proper invoice, the invoice must include the following
information:

{a) Name and address of the Contractor as designated in this Contract;

(b) The Contractor's federal tax identification number as designated in this Contract;

(c) The Contractor's invoice remittance address as designated in this Contraot;

(d) The purchase order number authotizing the delivery of the Deliverables;

(e) A description of the Deliverables, including, as applicable, the time period, serial number, unit price,
guantity, and total price of the Deliverables; and

4] If the invoice is for a lease, the Contractor also must include the payment number (e.g.. 1 of 36).

H an authorized dealer has fulfiled the purchase order, then the dealer's information should be supplied in lieu of
the Contractor's information. If an invoice does not meet this section’s requirements, or if the Contractor fails to
give proper notice of a price increase (see the next section), the State will send the Contractor written notice. The
State will send the notice, along with the improper invoice, to the Contractor's address designated for receipt of
purchase orders within 15 days. The notice will contain a description of the defect or impropriety and any
additional information the Contractor needs to correct the invoice. If such notification has been sent, the payment
due date will be 30 days after the State receives a proper invoice and has accepted the Contractor's Deliverabie.

NON-APPROPRIATION OF Funps. The State's funds are contingent on the availability of lawful appropriations by the
Chio General Assembly. If the Ohio General Assembly fails to continue funding for any payments due hereunder,
the order or orders under this Contract that are affected by the fack of funding will terminate as of the date that the
funding expires, and the State will have no further obligation to make any payments with respect fo the affected
order or orders.

OBM CermiFicaTiON. This Contract is subject to Code § 126.07. Any orders under this Contract are void until the
Director of the OBM certifies that there is a balance in the appropriation available to pay for the order.

CONTROLLING BOARD AUTHORIZATION. The State's obligations under this Confract are subject to the Ohio
Controlling Board continuing to authorize the State’s use of its term contracts program. If the Ohio Controlling
Board fails to authorize or withdraws its authorization for this program, this Contract will terminate immediately,
and the Contractor may not take any mere orders under it,

TRAVEL EXPENSES. Any travel that the Confractor requires to perform its obligations under this Contract will be at
the Contractor's expense. The State will pay for any additional travel that it requests only with prior written
approval. The State will pay for all additional travel expenses that it requests in accordance with OBM's travel
policy in Rule126-1-02 of the Chio Administrative Code (the “Administrative Code”).

Taxes. The State is exempt from all sales, use, excise, and property taxes and will not pay any such taxes. To
the extent sales, use, excise, or any similar taxes are imposed on the Contractor in connection with any
Deliverable, the Contractor must pay those taxes together with any interest and penalties not successfully
disputed with the faxing authority.

OrrseT. The State may set off any amounts the Coniractor owes to the State under this or other contracts
against any payments due from the State to the Contractor under this or any other contracts with the State.

3 - CONTRACT ADMINISTRATION

DeatLeERs anD DiSTRIBUTORS. The State authorizes the Contractor to name one or more dealers to work with the
State on behalf of the Contractor. But if the Contractor decides o use any dealers, the Contractor must submit
the name, principal business address, addresses for purchase orders and for payments, telephone number, and
its federal tax identification number. The Contractor atso must submit a completed W8 form for each dealer it
wishes to name under this section. The Contractor's submission must be on its official letterhead, signed by an
authorized representative, and addressed to the Deputy State Chief Information Officer, Office of Information
Technology.

In doing so, the Contractor warrants that:

(a) The Contractor has provided the dealer with a copy of this Contract, and a duly authorized
representative of the dealer has agreed, in writing, fo be bound by the terms and conditions in this
Contract.
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(b} Such agreement specifically provides that it is for the benefit of the State as well as the Contractor.

{c The Contractor wilt remain liable under this Contract for the services of any dealer and will remedy any
breach of the dealer under this Contract.

(dy Payments under this Contract for the services of any dealer may be made directly to that dealer, and the
Contractor wilt look solely to the dealer for any payments due fo the Contractor once the State has paid
the dealer.

(e) To the extent that there is any liability to the State arising from doing business with a dealer that has not

signed the agreement required under this section with the Contractor, the Contractor will indemnify the
State for such liability.

if the Contractor wants to designate a dealer that will not receive payments {a "distributor), the Contractor may
do so by identifying the person or organization as a distributor in the authorizing letter. |n such cases, information
regarding taxpayer identification and payment addressing may be omitted, as may the distributor's W9 form. Al
other requirements and obligations for designating a dealer apply to designating a distributor.

The State strongly encourages the participation of small and disadvantaged businesses in its contracting
programs and has created a certification program to Encourage Diversity Growth and Equity (EDGE) in State
contracting. Stafe agencies are instructed to include in their procurements such participation, including through
the use of State Term Schedule contracts that are either held by EDGE businesses or that offer the opportunity to
work with EDGE dealers or distributors.

Aupits. During the term of this Contract and for three years after termination, on reasonable nofice and during
customary business hours, the State may audit the Contractor's records and other materials that relate to the
Deliverables and to the pricing representations that the Contractor has made to acquire this Contract. This audit
right also will apply to the State's duly authorized representatives and any organization providing funding for any
Deliverable.

Unless it is impracticable to do so, all records related to this Contract must be kept in a single location, either at
the Contractor's principle place of business or the facilities where the Contractor substantially performed under
this Contract. If this is not practical, the Contractor must assume the cost of collecting, organizing, and relocating
the records, along with any technology needed for accessing the records, to its office nearest Columbus, Ohio
whenever the State or any entity with audit rights requests access to the records. The Contractor must do so
within 15 days of receiving the State’s written notice of its intent to audit the Contractor's records and must notify
the State as soon as the records are ready for audit.

if any audit reveals any material misrepresentation or overcharge to the State, the State will be entitled to recover
its damages, including the cost of the audit.

INsURANCE. The Contractor must provide the following insurance coverage at its own expense throughout the
term of this Contract:

a. Workers' compensation insurance, as required by Ohio law, and if some work will be done outside Ohio, the
laws of the appropriate states where work will be done. The Contractor also must maintain employer's
liability insurance with at least a $1,000,000.00 limit.

b. Commercial General Liability insurance coverage for bodily injury, personal injury, wrongful death, and
property damage. The defense cost must be outside of the pelicy limits. Such policy must designate the
State of Ohio as an additional insured, as its interest may appear. The policy also must be endorsed to
include a blanket waiver of subrogation. At a minimum, the limits of the insurance must be:

$ 2,000,000 General Aggregate

$ 2,000,000 Products/Completed Operations Aggregate
$ 1,000,000 Per Occurrence Lirnit

$ 1,000,000 Personal and Advertising tnjury Limit

$ 100,000 Fire Legal Liability

$ 10,000 Medical Payments

The Contractor shall, for each policy required by this Contract, provide the State with 30-days prior written notice
of canceliation, material change, or non-renewal, except & ten (10) day notice for non-payment of premium. And
the Contractor's Commercial General Liability must be primary over any other insurance coverage.

¢. Commercial Automobile Liability insurance with a combined single imit of $500,000.

d. Professional Liability insurance covering all staff with a minimum fimit of $1,000,000 per incident and
$3,000,000 aggregate. If the Contractor's policy is written on a “claims made” basis, the Contracior must
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provide the State with proof of continuous coverage at the time the policy is renewed. If for any reason the
policy expires, or coverage is terminated, the Contractor must purchase and maintain "ail” coverage through
the applicable statute of limitations.

Alt certificates must be in a form that is reasonably satisfactory to the State as to the contents of the policies and
the quality of the insurance carriers. All carriers must have at least an *A-" rating by A.M. Best.

ContracT COMPLIANCE. Any State agency that uses this Contract will be responsible for the administration of this
Contract with respect to the orders that it places and may monitor the Contractor's performance and compliance
with this Contract. If an agency becomes aware of any nancompliance with the terms of this Contract or the
specifications of an order, the agency may document the noncompliance and give the Contractor written notice of
the noncompliance for itnmediate correction. If the Contractor fails to cure the noncompliance, the agency may
notify the State through the Department of Administrative Services, Office of State Purchasing, by executing a
Complaint to Vendor form to help resolve the issue. Should the State determine that the form identifies an
uncured breach of this Contract, the State may terminate this Contract and seek such other remedies as may be
available to it.

PoLimicaL Suspivisions. Ohio politfcal subdivisions, such as Ohio cities, counties, and townships ("Political
Subdivisions"), may rely on this Coniract. Whenever a Political Subdivision relies on this Contract to issue a
purchase order, the Political Subdivision will step info the shoes of the State under this Contract for purposes of
its order, and, as to the Political Subdivision's order, this Contract will be between the Contractor and the Political
Subdivision. The Contractor must look salely to the Political Subdivision for performance, including but not limited
to payment, and must hold the State harmless with regard to such orders and the Political Subdivision's
performance. But the State will have the right to terminate this Contract and seek such remedies on termination
as this Contract provides should the Contractor fail to honor its obligations under an order from a Political
Subdivision. Nothing in this Contract requires the Contractor to accept an order from a Political Subdivision, if the
Confractor reasonably believes that the Political Subdivision is or will be unable to perform its obligations in
retafion to that order.

RecaiLs. if a Deliverable is recalled, seized, or embargoed, or if the Contractor, a manufacturer, packer,
processor, or regulatory body finds that a Deliverable has been misbranded, adulterated, or is unsafe, the
Contractor must notify the State, through the Department of Administrative Services, Office of State Purchasing,
as well as all agencies that have ordered the Deliverable, within ten business days after the Contractor learns of
any of the above evenis. At the option of the State, the Contractor must either reimburse the State for the
purchase price of each affected Deliverable or provide an equal ar better replacement for each Deliverable at no
additional cost to the State. The Contractor also must remave and replace all affected Deliverables within a
reasonable time, as determined by the State. Further, at the option of the State, the Contractor may be required
to reimburse the State for storage costs and handling fees, which the State may calcutate from the time of
delivery of each affected Deliverable to the Deliverable’s actual removal. Furthermore, the Contractor must bear
all costs associated with the removal and proper disposal of the affected Defiverables. The State will treat any
failure to refund the purchase price or provide a suitable replacement within a reasonable time, not to exceed 30
days, as a default.

TerMINATION. The State may terminate this Contract or any order under this Contract if the Contractor defaults in
meeting its obligations and fails to timely cure its default. The State also may terminate this Contract or any order
under it if a petition in bankruptey is filed by or against the Contractor and not dismissed within 60 days. And the
Gtate may terminafe this Contract or any order under it if the Confractor violates any law or regulation while
performing under this Contract or if it appears to the State that the Contractor's performance is substantially
endangered through no fault of the State. In all of the foregoing cases, the termination will be for cause.

On written notice, the Contractor will have 30 days to cure any breach of its ohligations under this Contract,
provided the breach is curable. If the Contractor fails to cure the breach within 30 days after written notice or if
the breach is not one that is curable, the State will have the right to terminate this Contract, the applicable orders,
or both immediately upon written nofice to the Contractor. Some provisions of this Contract may provide for a
shorter cure period than 30 days or for no cure period at all. Those provisions will prevail over this one. if a
particular section does not state what the cure period will be, this proviston will govern.

The State also may ferminate this Contract in the case of breaches that are cured within 30 days but are
persistent. "Persistent” in this context means that the State has ncofified the Contractor in writing of the
Contractor's failure to meet any of its obligations two times. After the second such notice, the State may
terminate this Contract without a cure period if the Contractor again fails to meet any obligation. The three
defaulis do not have io refate to the same obligation or type of failure.

The State also may terminate this Contract or any order under this Contract for its convenience and without
cause. And the State may terminate this Contract or any order under it if the Ohio General Assembly fails fo
appropriate funds for any order under this Contract. Further, if a third party is providing funding for an order, the
State also may terminate this Contract or any order under it should that third party fail to refease any funds related
{o this Contract or an order under it.

Page 5



3.8

3.9

3.16

Any notice of termination will be effective as soon as the Contractor receives it. On receipt of the notice of
termination, the Contractor will immediately cease all work on any Deliverables affected by the termination and
take all steps necessary to minimize any costs the Confractor will incur related to the affected orders. The
Contractor also must immediately prepare a report and deliver it to the State. The report must detail all open
orders at the time of termination.

If the State terminates this Contract or any order for cause, it will be entitted to cover for the affected orders by
using another vendor or vendors on such commercialfly reasonable terms and conditions as it and the covering
vendors may agree. The Contractor will be liable to the State for all costs related to covering for the affected
orders to the extent that such costs exceed the costs that the State would have incurred under this Contract for
those orders. The Contractor also will be liable for any other direct damages resulting from its breach of this
Contract or other svent leading to termination for cause.

If the termination is for the convenience of the State, the Contractor will be entitled to compensation for any
Deliverable that the Contractor has delivered before the termination. Such compensation will be the Contractar's
exclusive remedy in the case of termination for convenience and wilt be available to the Contractor anly once the
Contractor has submitted a proper invoice for such, with the invoice reflecting the amount the State determines
that it owes the Contractor.

INDEPENDENT CONTRACTOR ACKNOWLEDGEMENT

3.8.1 1tis fully understood and agreed that Coniractor is an independent contractor and is not an agent, servant, or
employee of the State of Ohio or the Ohio Department of Administrative Services. Confractor declares that it is
engaged as an independent business and has complied with alf applicable federal, state, and local laws regarding
business permits and licenses of any kind, including but not limited to any insurance coverage, workers' compensation,
or unemployment compensation that is required in the normal course of business and will assume all responsibility for
any federal, state, municipal or other tax liabilities. Additionally, Contractor understands that as an independent
contractor, it is not a public employee and is not entitled to contributions from DAS to any public employee retirement
system. '

3.8.2 Contractor acknowledges and agrees any individual providing personal services under this agreement is not a
public employee for purposes of Chapter 145 of the Ohio Revised Code. Unless Contractor is a “business entity” as
that term is defined in ORC. 145.037 {"an entity with five or mere employees that is a corporation, association, firm,
firnited liability company, partnership, sole proprietorship, or other entity engaged in business”) Contractor shall have
any individual performing services under this agreement complete and submit to the ordering agency the Independent
Contractor/Worker Acknowledgement found at the following link: :

htips /Ayww.opers.orgHorms-archive/PEDACKN, pdfifzoom=80

3.8.3 Contractor's failure to complete and submit the IndependentWorker Acknowledgement prior to commencement
of the work, service or deliverable, provided under this agreement, shall serve as Contractor's cedification that
contractor is a “Business entity” as the term is defined in ORC Section 145.037.

i

initial if Contractor is a “business entity” and will not submit the Independent ContractorWorker

v/ Acknowledgement to the ordering agency

Excusable Delay. Neither party will be liable for any delay in its performance that arises from causes beyond its
control and without its negligence or fault. The defayed party must notify the other promptly of any material delay in
performance and must specify in writing the proposed revised performance date as soon as practicable after notice of
delay. In the event of any such excusable delay, the date of performance or of delivery will be extended for a petiod
equal to the time lost by reason of the excusable delay. The delayed party also must describe the cause of the delay
and what steps it is taking to remove the cause. The delayed party must not rely on a claim of excusable delay to avoid
liability for a delay if the delayed party has not taken commercially reasonable steps to mifigate or avoid the delay.
Things that are controllable by the Contractor’s subcontractors will be considered controllable by the Contractor, except
for third-party manufacturers supplying commercial items and over whom the Contractor has no legal control.

LOCATION OF SERVICES AND DATA, As part of this Contract, the Contractor must disclose the following:

(a) All locations where any services will be performed;
(b) All locations where any State data applicable to the Contract will be maintained or made available; and
(¢} The principal place of business for the Contractor and all its subcontractors.

The Contractor may not change any focation where any services are performed to a location outside the country
of the original lccation or change any location where the data is maintained or made available to ahy other
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location outside the country of the original location without prior writien approval of the State, which the State will
not be obligated o provide.

4 - DELIWVERY AND ACCEPTANCE

ACCEPTANCE. The acceptance procedure for Deliverables will be an informal review by the agency acquiring the
Deliverabies to ensure that each Deliverable meets the warranties in this Contract. The State will have up to 30
days after installation to do this. The State will not issue a formal letter of acceptance, and passage of 30 days
will imply acceptance, though the State will issue a notice of noncompliance if a Deliverables does not meet the
warranties in this Contract.

if the State issues a noncompliance letter, the Contractor will have 30 days to correct the problems listed in the
letter. If the Contractor fails to do so, the Contractor will be in default without & cure period. If the State has
issued a noncompiiance letter, the Deliverable will not be accepted uniil the State issues a letter of acceptance
indicating that each problem noted in the noncompliance letter has been cured. If the problems have been fixed
during the 30-day period, the State will issue the acceptance letter within 15 days after all defects have been
fixed.

TiLe. Title to any Deliverable will pass 1o the State only on accaptance of the Deliverable, and all risk of loss wil!
remain with the Contractor until titte to the Deliverable passes to the Stafe.

Detiveries. The Contractor must make alt defiveries F.O.B. destination.
5 - INTELLECTUAL PROPERTY

CommeRcIAL MATERIAL. As used in this section, "Commercial Material' means anything that the Contractor or a
third party has developed at private expense and that is cormmercially avaitfable in the marketplace, subject to
intellectual property rights, and readily susceptible to copying through duplication on magnetic media, paper, or
other media. Examples include the written reports, books, pictures, videos, movies, computer programs, source
code, and documentation.

Any Commercial Material that the Contracior intends to deliver as a Deliverable must have the scope of the
license granted in such material disclosed in an Exhibit to this Contract, if that scope of license is different than
the scope of license contained in this section for Commercial Materials.

Except for Commercial Material that is software ("Commercial Software"), if the Commercial Material is
copyrighted and published material, then the State will have the rights permitted under the federal copyright laws
for each copy of the Commercial Material delivered to it by the Contractor.

Except for Commercial Software, if the Commercial Material is patented, then the State will have the rights
permitted under the federal patent laws for each copy of the Commercial Material delivered to it by the Contractor.

For Commercial Software, the State will have the following, perpetual rights, subject to the next paragraph, The
State may:

&) Use and copy the Commercial Software for use in or with the computer or computers for which it was
acquired, including use at any Siate installation to which such computer or computers may be
transferred; '

{2) Use or copy the Commercial Software for use with a backup computer for disaster recovery and disaster
recovery testing purposes or if any computer for which it was acguired is inoperative;

{3) Reproduce the Commercial Software for archival, image management, and backup purposes;

(4) Modify, adapt, and combine the Commercial Sofiware with other computer software, provided that the

modified, combined, and adapted portions of the derivative software incorporating any of the Commercial
Software will be subject to same restrictions on use;

(5) Disclose to and reproduce the Commercial Software for use on behalf of the State by support service
contractors or their subcontractors, subject to the same restrictions on use; and
(B8) Use or copy the Commercial Software for use with a replacement computer,

In the case of any other scope of license {e.g., MIPs, tier, concurrent users, enterprise, site, or ofherwise), the
foregoing will apply except as expressly modified by the applicable license description, which must be
incorporated as part of Exhibit 1. If the Contractor provides greater license rights in an item included in Exhibit | to
its general customer base for the Software's list price, those additional license rights also will be provided fo the
State without additional cost or obligation. No license description may reduce the rights in items 1 through 8
above; it may only define the extent of use, if the use is other than a CPU license.

- The State will treat any Commercial Software as Confidential Information, in accordance with the requirements of

the Confidential Information section of this Confract, if the Commercial Software is clearly and conspicuously
labeled as confidential or secret.
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CusTtom DELIVERABLES. All custom work done by the Contractor and covered by this Coniract will belong to the
State, with all rights, titie, and interest in all infeliectual property that comes intc existence through the Contractor's
wark under this Contract being assigned to the State. Additionally, the Contractor waives any shop rights, author
rights, and similar retained interests in any such custom developed materials. The Contractor must provide the
State with all assistance reasonably needed to vest such rights of ownership in the State. However, the
Contractor will retain ownership of all tools, methods, fechniques, standards, and other development procedures,
as well as generic and preexisting shells, subroutines, and similar material incorporated in any custom Deliverable
("Pre-existing Materials").

The Contractor grants the State a worldwide, non-exclusive, royalty-free, perpetual license to use, modify, sell,
and otherwise distribute all Pre-existing Materials that are incorporated in any custom-developed Deliverable.
The Contractor may not include in any custom Deliverable any infellectual property unless such has been created
under this Contract or qualifies as Pre-existing Material. If the Contractor wants to incorporate any Pre-existing
materials in a custom Deliverable, the Contractor must disclose that desire to the State and obtain written
approval from the State for doing so in advance. On the request of the Contractor, the State will incorporate any
proprietary notice that Contractor may reasonably want for any Pre-existing Materials included in a custom
Deliverable in all copies the State makes of that Deliverable.

Subject to the limitations and obligations of the State with respect to Pre-existing Materials, the State may make
all custom Deliverables available to the general public without any proprietary notices of any kind.

CONFIDENTIALITY. The State may disclose to the Contractor written material or oral or other information that the
State treats as confidential ("Confidential Information”™). Title to the Confidential Information and alt related
materiais and documentation the State delivers to the Contractor will remain with the State. The Contractor must
treat such Confidential Information as secret if it is so marked, otherwise identified as such, or when, by its very
nature, it deals with matters that, if generally known, would be damaging to the best interests of the public, other
contractors or patential contractors with the State, or individuals or organizations about whom the State keeps
information. The Contractor may not disclose any Confidential Information to third parties and must use it solely to
perform under this Contract.

If any Deliverables contain data, documentation, or other written information that is confidential in nature and
properly labeled as such, then it also will be Confidential Information for purposes of this section. The State will
keep all such Confidential Information in confidence and will not use it other than as authorized under this
Contract. Nor will the State disclose any such Confidential Information to any third party without first obligating
the third parly to maintain the secrecy of the Confidential Information.

If one party discloses Confidential Information ("Disclosing Party”) to the other party to this Contract (“Receiving
Party"), the Receiving Party's obligation to maintain the confidentiality of the Confidential Information will not apply
whers such:

{n Was already in the possession of the Receiving Party without an obligation of confidence;

(2} Is independently developed by the Receiving Party, provided documentary evidence exists to support
the independent development;

{3) Except as provided in the next paragraph, is or becomes publicly available without a breach of this
Contract;

{4) Is rightfully received by the Receiving Party from a third party without an obligation of confidence:;

(8) Is disclosed by the Receiving Party with the written consent of the Disclosing Party; or

{8) Is released under a valid order of a court or governmental agency, provided that the Receiving Party:
(a) Notifies the Disclosing Party of the order immediately upor receipt of it; and
{b) Makes a reasonable effort to obtain a protective order from the issuing court or agency limiting

the disclosure and use of the Confidential information solely for the purposes intended to be
served by the original order of production.

Information that may be availablte publicly through other sources about people that is personal in nature,
such as medical records, addresses, phone numbers, social security numbers, and similar things are
nevertheless sensitive in nature and may not be disclosed or used in any manner except as expressly
authorized in this Contract. Therefore, item (3) in the preceding paragraph does not apply, and the
Contractor must treat such information as Confidentiat Information whether it is available elsewhere or
not.

Except for Confidential information that the Contractor delivers to the State and that is part of a
Deliverable or necessary for the proper use or maintenance of a Deliverable, the Receiving Party must
return all originals of any Confidential Information and destroy any copies it has made on termination or
expiration of this Contract.

The disclosure of the Confidential Information of the Disclosing Party in a manner inconsistent with the
terms of this provision may cause the Disclosing Party irreparable damage for which remedies other than
injunctive relief may be inadequate, and each Receiving Party agrees that in the event of a breach of the
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Recelving Party's obligations hereunder, the Disclosing Parly wifl be entiled te temporary and
permanent injunctive relief to enforce the provisions of this Contract without the necessity of proving
actual damages. However, provision does not diminish or alter any right to claim and recover damages.

Use or Name. The Contractor may not publicize that it is doing business with the State or use this Contract or the
Contractor's relationship with the State as a marketing or sales tool, unless the State agrees otherwise in writing.
The State has no obligation to agree to any such advertising, publicity, sales, or marketing activities.

6 — TRANSACTION REPORTING

Contractor's SaLes Report. The Contractor must report the quarterly deflar value {in US currency rounded to
the nearest whole doliar) of the sales under this Coniract each calendar quarter (i.e., January-March, April-June,
July-September and Qctober-December). The dollar value of the sales reported must equat the price paid by ali
State agencies and Political Subdivisions for Deliverables under this Contract during the reporting pericd.

The Contractor must report the quarterly dollar value of sales to the State via the Internet using the Web form at
the Department of Administrative Services, OIT vendor portal, hitps:/em.ohio.gov. If no sales occur, the
Contractor must show zero sales on tha report. The report must be submitied 30 days after the completion of the
reporting period.

The Contractor also must submit a closeout report within 120 days after the expiration of this Contract. The
Contract expires on the physical completion of the last, outstanding task or delivery order of the Contract. The
closeout report must cover all sales not shown in the final quarterly report and reconcile all errors and credits. if
the Contractor reported all Contract sales and reconciled all errors and credits on the final quarterly repor, then
the Contractor should show zero sales in the closeout report,

If the Contractor fails to submit any sales report in a timely manner or falsifies any sales report, the State may
terminate this Contract for cause.

Contractor's Revenue SHARE. The Contractor must pay the State a share of the sales transacted under this
Contract. The Contractor must remit the revenue share in US dollars within 30 days after the end of the quarterly
reporting period. The revenue share that the Contractor must pay equals .0075 of the total gquarterly sales
reporfed. The revenue share is included in the prices reflected on Exhibit | and reflected in the total amount
charged to ordering activities, and the Contractor may not add a surcharge to orders under this Contract to cover
the cost of the revenue share.

The Contractor must remit any amount due as the result of a quarterly or closeout report at the time the quarterly
or closeout report is submitted to the Department of Administrative Services, Office of State Purchasing. The
Contractor also must pay the revenue share by check. To ensure the payment is credited properly, the Contractor
must identify the check as a "Revenue Share” and include the applicable State Term Contract Number, total
report amount, and reporting period coverad.

The Contractor must make each check payable to "Treasurer, State of Ohio”, and forward it to the following
address:

Department of Administrative Services
Office of Finance

30 E. Broad Street, 40" Floor
Columbus, OH 43215

It the full amount of the revenue share is not paid within 30 days after the end of the applicable reporting period,
the non-payment will constifute a contract debt to the State. The State may setoff any unpaid revenus share from
any amount owed to the Contractor under this Contract and employ all other remedies available to it under Ohio
faw for the non-payment of the revenue share. Additionally, if the Contractor fails to pay the revenue share in a
timely manner, the failure will be a breach of this Contract, and the State may terminate this Contract for cause
and seek damages for the breach.

T - WARRANTIES AND LIABILITIES

WaRrraNTIES. The Contractor warrants that the recommendations, guidance, and performance of the Contractor
and all Deliverables under this Contract will:

(&) Be in accordance with the sound professional standards and the requirements of this Contract and
without any material defects;

{b) Not infringe on the intellectual property rights of any third party;

(c) Be the work solely of the Contractor, unless otherwise provided in this Contract; and

{d} Be merchantable and fit for the particular purpose for which the Deliverables were acquired.

Additionally, with respect to the Contractor's activities under this Contract, the Contractor warrants that;

Pane 8



7.2

7.3

(&) The Contractor has the right to enter into this Contract;

{b) The Contractor has not entered intc any other contracts or employment relationships that restrict the
Contractor's ability to perform under this Contrac;

{c) The Contractor will observe and abide by all applicable laws and regulations, including those of the State
regarding conduct on any premises under the State's conirof;

(d) The Contractor has good and marketable title to any products delivered under this Contract and in which
titte passes to the State; and

(e) The Contractor has the right and ability to grant the license provided in any Deliverable in which tifle

does not pass to the State.

If any work of the Contractor or any Deliverable fails to comply with these warranties, and the Contractor is so
notified in writing, the Confractor must correct such failure with all due speed, not to exceed 30 days, or refund the
amount of the compensation paid for the Deliverable. The Contractor also must indemnify the State for any direct
damages and any claims by third parties based on any breach of these warranties.

SorFTWARE WARRANTY. If Exhibit | includes work to develop custom software as a Deliverable, then on delivery
and for one year after the date of acceptance of any Deliverable that includes custom software, the Contractor
warrants that:

EH The software will operate on the computer(s) for which the software is intended in the manner described
in the relevant software documentation;

b The software will be free of material defects;

©) The Contractor will deliver and maintain relevant and complete software documentation, commentary,
and source code:

{c) The source code language used to code the software is readily available in the commerdial market,

widely used and accepted for the type of programming involved, and support programming in the
language is reasonably available in the open market; and
(e) The software and all maintenance will be provided in a professional, timely, and efficient manner.

For Commercial Software developed by the Contractor or licensed from a third party, the Contractor
represents and warrants that it either has the right or has obtained a binding commitment from the third
party licensor to make the following warranties and commit fo the following maintenance obligations.
Buring the warranty period described in the next paragraph, the Contractor must;

(&) Maintain or cause the third-party licensor to maintain the Commercial Software so that it operates in the
manner described in its documentation;

(b} Supply technical bulleting and updated user guides;

(c) Supply the State with all updates, improvements, enhancements, and modifications fo the Commercial
Software and documentation and, if available, the commentary and the source code;

(d) Correct or replace the software and remedy any material programiming error that is attributable to the
Contractor or the third-party licensor; and

() Maintain or obtain a commitment from the third-party licensor to maintain the Commercial Software so
that it will properly operate in conjunction with changes in the operating environment for which it was
designed.

For Commercial Software designed for mainframe platforms and for Commercial Scftware designed for PC or PC-
based servers and costing more than $10,000.00 per license or per copy, the warranty period will be the longer of
one year after acceptance or the licensor's standard warranty period. For Commercial Software designed for PC
or PC-based servers and costing less than $10,000.00 per ficense or per copy, the warranty period will be the
longer of three months after acceptance or the licensor's standard warranty period. For PC and PC-based
servers, the warranty will not include updates, improvements, enhancements, or modifications to the Commercial
Software and documentation, if such are not provided as part of the licensor's standard warranty or license fee.

Software documentation means well written, readily understood, clear, and concise instructions for the software's
users as well as a system administrator. The software documentation must provide the users of the software with
meaningful instructions on how to take fult advantage of all of the capabilities designed for end users. It also
means installation and system administration documentation for a system administrator to aliow proper control,
configuration, and management of the sofiware. Source code means the uncompiled operating instructions. The
Contractor must provide the source code in the language in which it was written and must include such
commentary or annotations as would allow a competent programmer proficient in the source language to readily
interpref the source code and understand the purpose of all routines and subroutines contained within the source
code.

EquipMENT WARRANTY. [f any computer hardware or other type of electrical equipment ("Equipment”) will be a
part of any Deliverable, the following warranties apply. The Contractor warrants that the Equipment fully complies
with all government environmental and safety standards applicable to the Equipment. The Contractor also
warranis for the warranty period described in the next paragraph that the Equipment will perform substantially in
accordance with its user manuals, technical materials, and related writings published by the manufacturer with
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respect to such Equipment, and that such Equipment. will achieve any function described int such writings. The
foregoing warranty will-not apply to Equipment that the State modifies or damages after title passes to it. The
warranty period for all Equipment will be the longer of one year after the State accepts the Equipment or the
Contractor's standard warranty pericd.

If any Equipment does not meet the above warranties during the applicable warranty period, the Contractor must
fix the nonconforming Equipment so it performs substantially in accordance with its user manuals, technical
materials, and related publications, replace the Equipment, or grant the State a refund equal to the amount it paid
for the Equipment. The Contractor must either fix or replace the Equipment or refund the purchase price to the
State with all due speed, not 1o exceed seven days in the case of a fix or a replacement or 30 days in the case of
a refund. The Contractor will be responsible for all shipping costs associate with fixing, replacing, or returning any
defective equipment.

InpemniTY. The Contractor must indemnify the State against all liability or expense resulting from bedily injury to
any person {including injury resulting in death} or damage to property arising out of its performance under this
Contract, provided such bodily injury or property damage is due fo the negligence or other tortious conduct of the
Contractor, its employees, agents, or subcontractors. The Contractor also must indemnify the State against any
claim of infringement of a copyright, patent, trade secret, or other intellectual property rights based on the State's
proper use of any Deliverable under this Contract. This obligation of indemnification will not apply where the
State has modified the Deliverable and the claim of infringement is based on the modification. The State will give
the Contractor notice of any such claim as soon as reasonably practicable. i a successful claim of infringement is
made, or if the Contractor reasonably believas that an infringement claim that is pending may actually succeed,
the Contractor will do one of the following four things:

(a) Modify the Deliverable so that it Is no fonger infringing;

{b) Replace the Deliverable with an equivalent or better item;

(c} Acquire the right for the State to use the Deliverable as it was intended for the State to use under this
Contract; or

(d) Remove the Deliverable and refund the fee the State paid for the Deliverable and the fee for any other

Deliverable that required the availability of the infringing Deliverable for it to be usefuf to the State.

LIMITATION OF LIABILITY. NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED IN THIS
CONTRACT OR ANYTHING INCORPORATED BY REFERENCE INTO THIS CONTRACT, THE PARTIES
AGREE AS FOLLOWS:

(2) NEITHER PARTY WILL BE LIABLE FOR ANY INDIRECT, INCIDENTAL, OR CONSEQUENTIAL LOSS
OR DAMAGE OF ANY KIND, INCLUDING BUT NOT LIMITED TO LOST PROFITS, EVEN IF THE
PARTIES HAVE BEEN ADVISED, KNEW, OR SHOULD HAVE KNOWN OF THE POSSIBILITY OF
SUCH DAMAGES.

(b} THE CONTRACTOR WILL BE LIABLE FOR ALL DIRECT DAMAGES DUE TO THE FAULT OR
NEGLIGENCE OF THE CONTRACTOR OR ITS BREACH OF ANY PROVISION OF THIS CONTRACT.

8 - MAINTENANCE

Sortware MainTeNance. if this Contract involves any custom software as a Deliverable, then during the warranty
period, the Contractor must correct any material programming errors that are attributable to the Contractor within
a reasonable time, provided the State notifies the Contractor, either orally or in wiiting, of a problem with the
software and provides sufficient information to identify the problem. The Cortractor's response to a programming
error will depend upon the severity of the problem. In the case of programming errors that slow the processing of
data by a small degree, render minor and non-crifical functions of the Systermn inoperable or unstable, or require
users or administrations to employ workarounds fo fully use the software, the Contractor must respornd to
requests for resolution within four business hours and begin working on a proper solution within one business
day, dedicating the resources of one qualified programmer full-time to fixing the problem. In the case of any
defects with more significant consequences, including those that render key functions of the software inoperable
or significantly slow data processing, the Contractor must respond within two business hours of notification and, if
requested, provide on-site assistance and dedicate all available resources to resolving the problem.

For Commercial Software other than PC or PC-based server software costing less than $10,000.00 per copy or
license, the Contractor must provide maintenance during the warranty period at no cost to the State. At a
minimum, that maintenance must be the standard maintenance program that the licensor, whether the Contracior
or a third party, normally provides fo its client base. That maintenance program must include all new releases,
updates, patches, and fixes to the Commercial Software. it also must include a commitment to keep the software
current with the operating environment in which it is designed to function and a commitment to promptly correct all
material defects in the software.

Additionally, the Contractor will make {(or obtain a commitment from the third-party licensor to make) maintenance
available for the soflware for al least five years after the warranty period. The Contractor will limit or obtain a
commitment fram the third-party licensor, if applicable, to limit increases in the annual fee for maintenance to no
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more than five percent annually.  If the licensor, whether It is the Confractor or a third-party, is Unable to provide
maintenance during that periad, then the licensor must do one of the following things: (a) give the State a pro rata
refund of the license fee based on a five-year useful life; or (b) release the source code for the software 1o the
State for use by the State solely for the purpose of maintaining any copies of the software for which the State has
a proper license. The State will treat the source code as Confidential Information under the Confidenttality
Section of this Contract. In the case of third-party Commercial Software, the Coniractor warrants that it has
legally bound the third-parly licensor to the obligations of this Contract or that the Contractor has the right to make
these commitments directly to the State.

For Commercial Software designed for PC or PC-based server platforms and costing less than $10,000.00 per
copy or license, the Contractor must provide the same maintenance and user assistance during the warranty
period at no additional cost to the State as the Contractor or the third-party licensor makes generally available at
no additional charge to its other customers.

SoFTwaARE UPGRADES. After an initial acquisition of a license in Commercial Software, the State may want to
acquire a broader license than the original. Or the State may later want to migrate to another platform for the
Commercial Software. When the Contractor or third-party ficensor makes the breader license generally available
to its customer base or makes the version of the Commercial Software that runs on the new platform to which the
State wants to migrate, then the State will have a right to upgrade any of its licenses fo that broader license or to
acquire the version of the Software that is appropriate for the new platform that the State intends to use. In these
cases, the Contractor will provide the broader license or other version of the Commercial Software in exchange
for a license fee that is based on the lesser of the following:

(a) The Contractor's {or third party licensor's) standard upgrade or migration fee;
{b} The upgrade or migration fee in Exhibit |; or
(c) The difference between the license fee originally paid and the then-current license fee for the license or
version of the Commercial Software that the State seeks to acquire.
§

The foregoing will not apply to Commercial Software for PCs and PC-based server software with a license fee of
less than $10,000.00, unless the Contracior or third-party licensor makes upgrade packages available for the
Commercial Software to other customers. If PC or PC-based server software upgrades are available, the State
will be entitled to the most favorable license fee on which such are made available to other most favored
customers or dealers, as appropriate.

EquiPMmeNT MainTENANCE. If this Contract involves computer or telecommunications hardware or other mechanical
or electrical equipment ("Equipment") as a Deliverable, then, during the warranty period and during any period
covered by annual maintenance, the Contractor must provide maintenance to keep the Equipment in or restore
the Equipment to good working order.  This maintenance must include preventative and remedial maintenance,
installation of safety changes, and installation of engineering changes based upon the specific needs of the
individuat item of Equipment. This maintenance alsc must include the repair, replacement, or exchange deemed
necessary to keep the Equipment in good working order. For purposes of this Contract, Equipment restored to
good working order means Equipment that performs in accordance with the manufacturer's pubiished
specifications. The Contractor must use its best efforts to perform all fauit isolation and problem determination
attributed to the Equipment. The following services are outside the scope of this Contract:

(a) Maintenance to bring the Equipment into compliance with any law, rule, or regulation, if such taw, rule, or
reguiation was not in effect on the acceptance date;
(1) Repair and replacement work or increase in maintenance time as a resuit of damage or loss resulting

from accident, casualty, neglect, misuse, or abuse, if such is the State's fault (and beyond normal wear
and tear), damage resulting from improper packing or failure to follow prescribed shipping instruction (If
such is done by the State), failure of electrical power, air conditioning or humidity control, use of supplies
not approved by the original manufacturer of the Eguipment as describe in the Equipment's
documentation, or causes other than ordinary use of Equipment;

{c) Furnishing platens, supplies, or accessories, making specification changes, or adding or removing
approved accessories, attachments, or other devices except as permitted in the Equipment's user
documentation;

(d} Maintenance or increased maintenance time resulting from any improper use, maintenance, or
connection to other equipment {not done by the Contractor) that results in damage to the Equipment;

(e} Repairs needed to restore the Equipment to good operating condition i the Equipment has been

damaged by anyone other than the Contractor's authorized service personnel repairing, modifying, or
performing maintenance on the Equipment.

EquipmeNT MAINTENANCE STANDARDS. Except in the case of excusable delay, remedial Equipment maintenance
by the Contractor will be completed within eight business hours after notification by the State that maintenance is
required. In the case of preventative maintenance, the Contractor will perform such in accordance with the
manufacturer’s published schedule and specifications. If maintenance is not completed within eight hours after
notification by the State, the Contractor will be in default. Failure of the Contractor to meet or maintain these
requirements will provide the State with the same rights and remedies as specified efsewhere in this Contract for
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default, extcept that the Contractor will only have eight hours to remedy a default. The Contractor. will provide
adequate staff to provide the maintenznce required by this Contract.

Eauipment MAINTENANGE ConTINWITY. If the Contractor is unable to provide Equipment maintenance to meet the
State's ongoing performance requirements and if, in the State's sole opinion, the Contractor is unlikely o resume
providing warranty services that meets the State's ongoing performance requirement, the Contractor will be in
default, and the State wilt be entitled to the remedies in the default section of this Contract. The State will also be
entitled to the following items from the Contractor:

{a) All information necessary for the State to perform the maintenance, inctuding but not limited to logic
diagrams, maintenance manuals, and system and unit schematics, with all changes noted;

{b) A listing of suppliers capable of supplying necessary spare parts;

{c) Adequate information o permit the State to have spare parts manufactured elsewhere; and

{d) A listing of spare parts and their recommended replacement schedule to enable the State to create a

centralized inventory of spare parts.

The State will treat as Confidential Information in accordance with the Confidentiality Section of this Contract any
information in items (a) through (d) above that the Contractor rightfully identifies in writing as confidential. And
when disclosure to a third-party is necessary for the State to continue the maintenancs, the State will require any
third-party to whom disclosure is made o agree fo hold the Confidential Information in confidence and to make no
further disclosure of it. Further, the State agrees that any such Confidential Information will be used solely fo
perform maintenance for the State and will be returned to the Contractor or destroyed when such use is no longer
needed.

PrincipaL PERIOD OF MAINTENANCE (GENERAL). Software and Equipment maintenance must be available nine
working hours per weekday, between 8:00 a.m. and 5:00 p.m. Eastern Standard Time. Travel time and expenses
related to remedial and preventative maintenance will not be billable and must be included in the price of the
maintenance.

Mamrenance Access {GENERAL). For all Software and Equipment maintenance under this Contract, the State will
provide the Condractor with reasonable access to the Deliverable to perform maintenance. All maintenance that
requires a Deliverable to be inoperable must be performed outside the State’s customary working hours, except
when the Deliverable is already inoperable. Preventative or scheduled maintenance must be performed at
mutually agreeable times, within the parameters of the manufacturer's published schedule.

9 - ASSIGNMENT AND SUBCONTRACTING

AssicimeNT. The Contractor may not assign this Confract without the written consant of the State, which the
State wiit not be obligated to provide.

SuBCONTRACTING, The State recognizes that it may be necessary for the Centractor 1o use subcontractors to
perform portions of the work under this Contract. In those circumstances, before the Contractor engages any such
subcontractor, the Contracter must submit a list identifying its subcontractors or joint venture partners performing
portions of the work under the Contract. If any changes to that list occur during the term of the Contract, the
Contractor must immediately provide the State an updated list of subcontractors or joint venture business
pariners. In addition, all subcontractors and joint venture business partners must agree in writing to be bound by
all of the terms and conditions of this Contract and any specifications of any order under this Confract for which
they perform work. The State may reject any subcontractor submitted by the Contractor.

10 —~ CONSTRUCTION

Heapings. The headings used in this Contract are for convenience only and may not be used in interpreting this
Contract.

EnTire DocuMENT. This Contract, which includes the Contractor’s pricelist attached as Exhibit i and all documents
referred fo in this Contract, constitutes the entire agreement between the parties with respect to the subject matter
and supersedes any previous agreements, whether oral or written,

Binowg EFFecT. This Contract will be binding on and benefit the respective successors and assigns of the State
and the Contractor.

AMENDMENTS — WAIVER. No amendment or modification of this Contract will be effective unless it is in writing and
signed by both parties. The faitlure of either party at any time to demand strict performance by the other party of
any of the terms or conditions of this Contract may not be construed as a waiver of any those terms or conditions,
and either'party may at any time demand strict and complete performance by the other party.

SeveraBiLITY. [f a court of competent jurisdiction finds any provision of this Contract to be unenforceable, the
remaining provisions of this Contract will remain in full force and affect.
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ConstrucTioN.  This Confract must be construed in accordance with the plain meaning of its language and
neither for nor against the drafting party.

Nomices. For any notice under this Contract {o be effective, the noticing party must make it in writing and sent it to
the address of the other party first appearing above, unless that party has notified the other parly, in writing and in
accordance with the provisions of this section, of & new mailing address for the receipt of nofices. This notice
requirement will not apply to any notices that this Contract expressly authorizes to be made orally.

CoNTINUING OBLIGATIONS. Any terms, conditions, representations, or warranties contained in this Contract that
must survive termination or expiration of this Contract to be fully effective wili survive the termination or expiration
of the Contract. Additionally, termination or expiration of this Contract will not affect the State's right to continue to
use any Deliverable for which it has pald, including licensed material. And no termination or expiration of the
Contract will affect the State's right to receive maintenance, warranty work, or other services for which the Siate
has paid.

PrioRrITY. If there is any inconsistency or conflict between this document and any provision of anything
incorporated by reference, this document will prevail.

Days. When this Contract refers to days, it means calendar days, unless it expressly provides otherwise.

11 - Law AND COURTS

EQUAL EMPLOYMENT OPPORTUNITY, The Contractor will comply with afl state and federal laws regarding equal
employment opportunity and fair labor and employment practices, including Ohio Revised Code Section 125.111
and all related Executive Orders.

Before a contract can be awarded or renewed, an Affirmative Action Program Verification Form must be submitted
to the Department of Administrative Services Equal Opportunity Division to comply with the affirmative action
requirements. Affirmative Action Verification Forms and approved Affirmative Action Plans can be found by going
to the Ohio Business Gateway at: hitp://business.chio.gov/efiling/

Druc FrRee WorkpLace. The Contractor must comply with all Ohio laws regarding maintaining a drug-free
workplace and make & good faith effort to ensure that all its employees do not possess and are not under
influence of ilegal drugs or alcohol or abuse prescription drugs while working on State property.

Cuio ETHICS Law anp Livits oN Poumcat ConrrisuTions. The Contractor certifies that it is currently in
compliance and will continue to adhere to the requirements of the Ohio ethics laws. The Contractor hereby
certifies that all applicable parties listed in Chio Revised Code Section 3517.13 are in full compliance with Ohio
Revised Code Section 3517.13.

SecuriTy & SareTy RuLes. When using or possessing State data or accessing State networks and systems, the
Contractor must comply with all applicable State rules, policies, and regulations regarding data security and
integrity. And when on any property owned or controlied by the State, the Confractor must comply with all
security and safety rules, regulations, and policies appiicable to people on those premises.

Law aNp VENUE, This Contract is governed by and will be construed under Ohio law, and venue for all disputes
will fie exclusively with the appropriate court in Franklin County, Ohio.

Unresorvep FINDINGS. The Contractor represents that it is not subject to an unresolved finding for recovery under
Code § 9.24. if this warranty proves false when the parties sign this Contract, the Contract will be void.
Additionally, if this representation proves false on the date of any renewal or extension of the Contract, the
renewal or extension will be void.

AnTITRUST. The State and the Contracior recognize that, in actual econemic practice, overcharges resulting from
antitrust violations are usually barne by the State. The Contractor therefore assigns to the State all state and
federal antilrust claims and causes of action that the Contractor has or acquires reiating to the goods and services
acguired under this Contract.

Governing the Expenditure of Public Funds on Offshore Services (EQ 2011-12K). The Contractor affirms to
have read and understands Executive Order 2011-12K and shall abide by those requirements in the performance
of this Cortract. Notwithsianding any other terms of this Contract, the State reserves the right to recover any
funds paid for services the Contractor performs outside of the United States for which it did not receive a waiver.
The State does not waive any ofher rights and remedies provided the Staie in this Contract.
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The Contractor agrees to complete the attached Executive Order 2011-12K Affirmation and Disclosure Form,
Exhibit it which is incorporaled and becomes a part of this Agreement.

11.9 REGISTRATION WITH THE SECRETARY OF STATE, By providing a& Charter Number and signature within the
Cettification Offer Letter, the Contractor attests that the Contractor is:

An Ohio corporation that is properly registered with the Chic Secretary of State; or

A foreign corporation, not incorperated under the laws of the state of Ohio, but is registered with the Ohio Secretary
of State pursuant to Ohio Revised Code Sections 1703.01 to 1703.31, as applicable.

Any foreign corporation required to be ficensed under O.R.C. § 1703.01-1703.31, which transacts business in the state
of Ohio, without being so licensed, or when ifs license has expired or been canceled, shall forfeit not less than $250.00
nor more than ten thousand dollars. No officer of a foreign corporation (http://codes.ohio.goviorc/1703.01) shall
transact business in the state of Ohio, if such corporation is required by O.R.C. § 1703.01-1803.31 to procure and
maintain a license, but has not done so. Whoever violates this is guilty of a misdemeanor of the forth degree.
Questions regarding registration should be directed to (614) 466-3910, or visit hilp://www.sos.state.ch.us

To SHow THERR AGREEMENT, the parties have executed this Contract on the date(s) identified below, and this
Contract will be effective as of the date it is signed on behalf of the State.

CONTRACTOR STATE OF OHIO,
EﬁﬂTi’? 50 v I;u;, DEPARTMENT OF ADMINISTRATIVE SERVICES
J OFFICE OF STATE PURCHASING

B Z ' By: ,49&4% ;g/a/mém;
/La Py ca g/c o0 ROBERT BLAIR, DIRECTOR,
DEPARTMENT OF ADMINISTRATIVE SERVICES

DATE: J—V,//"/ 3,204 DATE: ?//;?///ff'
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Exhibit |

[Insert Price list]
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Exhibit i

Earthsoft EQuIS EULA & Source Code Agreement attached.
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EQuIS End User License Agreement (EULA)

This End User License Agreement (EULA) is a legal agreement between you (“Licensee”) and EarthSoft,
Inc. (“EarthSoft”) for the EarthSoft software that accompanies this EULA, which includes associated media
and EarthSoft internet-based services (“Software”). An amendment or addendum to this EULA may
accompany the Software. YOU AGREE TO BE BOUND BY THE TERMS OF THIS EULA BY INSTALLING, COPYING,
OR USING THE SOFTWARE. IF YOU DO NOT AGREE TO BE BOUND BY THE TERMS OF THIS EULA, DO NOT
INSTALL, COPY OR USE THE SOFTWARE. FOR SOFTWARE RECEIVED ELECTRONICALLY, YOU MUST REMOVE
EVERY FILE OBTAINED THEREFROM; IF YOU RECEIVED A PHYSICAL PACKAGE, YOU MUST REMOVE THE
INSTALLED SOFTWARE AND PROMPTLY RETURN THE PACKAGE, INCLUDING ALL MEDIA AND MATERIALS, IF
ANY, TO EARTHSOFT OR ITS AUTHORIZED RESELLER.

1. DEFINITIONS.

The following definitions apply to the terms as used in this EULA:

a. “Confidential Information” means all documents, software, reports, data, records, forms and
other materials and information obtained by either party from the other party, either verbally
or in writing, during the Term of this Agreement: (i) that have been marked as confidential; (i)
whose confidential nature has been made known by the disclosing party to the receiving party;
or (iii} that due to their character and nature, a reasonable person under like circumstances
would treat as confidential. Notwithstanding the foregoing, Confidential Information shall, in
all events and whether or not marked or communicated as being confidential, include all EQuIS
source information and credential-controlled information relating to EQuIS. Confidential
Information also includes each party’s business plans, customers, computer operations;
organizations; products, product development and marketing; financing; payroll; and the like;
which is disclosed to the other party either directly or indirectly, electronically, in writing, or
orally. A party receiving Confidential Information under this Agreement shall be referred to as
“Recipient” and a party disclosing Confidential Information under this Agreement shall be
referred to as "Discloser”. Recipient shall treat Confidential Information as valuable,
proprietary and confidential information and shall not disclose any Confidential Information to
any other party without the prior written consent of Discloser, except as permitted herein,
Recipient shall ensure that all personnel it uses, including contractors, subcontractors and
agents complies with the applicable provisions of this Agreement.

b. “Documentation” means virtual resources (no physical materials provided); it includes all digital
materials received or accessed by Licensee in conjunction with or in continuing support of the
licensed EarthSoft product, including but not limited to, all user reference materials, help files,
training materials or any other proprietary technical or contractual documentation. Itis
understood that the contractual documentation is considered public record under Ohio
Revised Code Section 149.43.

c. “Enterprise” means a specific named entity (i.e. individual, corporation, company, organization,
unit of government) and is inclusive of all internal representatives and authorized agents, their
data, equipment, facilities, resources, and associated rights, individually or collectively as may
be herein referred to; and is exclusive of all individuals, entities, data, equipment, facilities and
resources that are not internal to, nor possess rights from the named entity.

©2014 EarthSoft, Inc. EQuiS End User License Agreement  v.14.06.0hio 1of11



“EQuiS” means the proprietary relational database (EQuIS Schema) uniguely and exclusively
licensed by EarthSoft, Inc. under conditions of confidentiality, which shall be upheld by Licensee
and these provisions, and including any of the supporting commercial off the shelf software
products, all as may be specifically configured and used to deliver internal environmental data
management functionality. EQuIS is licensed as Software, not sold.

“Software” means all or any portion of EarthSoft’s licensed products, proprietary data
management system software technology, computer software code, components, dynamic link
libraries, or programs delivered or received on any media in any format, including digital files
accessed or downloaded from an authorized EarthSoft web site, and including all copies,
hackups, upgrades, updates, patches or fixes supplied and used pursuant to this EULA.
"Software services” means services that you provide to customers that make available, display,
run, access, or otherwise interact with the EQuIS schema or licensed products. These services
could be provided from one or more data centers through the Internet, a telephony network
or a private network on a rental, subscription or services basis, regardiess if you receive a fee
for these services or not. Software services exclude any services involving installation of a
licensed product directly on any device to permit Licensee to interact with the licensed product.
Software services include “Software as a Service {SaaS}”, “Application Services Provider (ASPY”,
or “Hosting EQuIS” services; this license strictly prohibits using the license for such Software
services without an additional EarthSoft licensing agreement. This license is for Licensee
Enterprise Internal Use Only.

“Term License” means license use granted on a subscription or time limited transaction basis.
"You" and "your" means Licensee (Enterprise} and any of your authorized affiliates to whom
you have granted rights under this agreement. "We," "us," "our" and "EarthSoft" means the
EarthSoft company and any of our affiliates. "Parties" refers to both you and us, and "party"
may be used to refer to you or us, individually.

2. RESERVATION OF OWNERSHIP AND INTELLECTUAL PROPERTY RIGHTS.

EarthSoft reserves all rights not expressly granted to you in this EULA. The Software is protected by
copyright and other intellectual property laws and treaties. This license requires your agreement to
maintain the confidentiality of EQuIS, unauthorized copying is expressly forbidden. You may be held
legally responsible for any copyright infringement that is caused or encouraged by your failure to abide
by the terms of this EULA. EarthSoft owns the title, copyright, and other intellectual property rights in
the Software, Documentation, and support materials.

The Software is confidentially licensed, not sold.

a.

This Software is licensed only to you, the Licensee, and may not be transferred to anyone
without the prior written consent of EarthSoft which shall not be unreasonably withheld, Any
users of the Software shall be bound by the terms and conditions of this EULA. In no event may
you transfer, assign, rent, lease, sell, or otherwise dispose of the Software on a temporary or
permanent basis except as expressly provided herein.

You must maintain a current EarthSoft Software Maintenance Agreement (SMA) in order to
receive EarthSoft web services, help desk/technical support and all upgrades, fixes, and patches
within the particular family of EQuIS program(s) (MS Access, MS SQL Server, or Oracle) covered
under the SMA. The SMA shall be renewed annually and must be kept current for Licensee to
receive further releases of the Software.

You may only distribute EQuIS databases in their native database format to other EQuIS
licensees with a current EarthSoft SMA. Licensee may export EQuIS data to Excel, Word, or a
flat file format, or another database format, or any graphics form, for transfer and sharing EQuiS
data with non-EQuiS users or systems.
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3. GRANT OF LICENSE,

Subject to the terms and conditions of this EULA, EarthSoft grants to Licensee (Enterprise) the personal,
nonexclusive, nontransferable licenses listed in Appendix 1 (EQuIS License Portfolio) solely to:

a.

Use the type and number of copies of Software (i} for which the applicable license fees have
been paid, (ii) for Licensee’s own internal use, {(iii) at a Licensee facility, and (iv) in accordance
with the license configuration on file as authorized by EarthSoft or its’ authorized distributor.
Access and use any EarthSoft web site resources made available to Licensee for Licensee’s own
internal use, provided that Licensee complies with EarthSoft’s terms of use policy specified
therein. All password or controlled access information provided by FarthSoft shall be treated as
EarthSoft confidential information.

Use the Documentation for internal, non-commercial reference purposes only.
Notwithstanding the above, EarthSoft agrees that it will permit the transfer of fully paid licenses
in the event the State merges or consolidates state entities.

Subject to the foregoing, EarthSoft grants Licensee the right to provide access to and use of the Software
to any employee, consultant, or contractor of Licensee exclusively for the benefit of Licensee. Licensee
shall be responsible for compliance by employees, consultants, and contractors with this EULA. Access to
or use of Software by employees, consultants, or contractors, not exclusively for the benefit of Licensee,
is expressly prohibited.

If Licensee has been authorized by EarthSoft to participate in an educational licensing program, Licensee
agrees to use Software solely for educational, research and academic purposes that are noncommercial
in nature; and Licensee shall not use Software for any commercial, regulatory or profit generating activity.

4. SCOPE OF USE.

Licensee may:

a.
b.
c.
d.

Use and display this copy of the licensed Software on any computer at a Licensee facility.
install and store Software on electronic storage device(s).

Make one (1} copy of Software for archival and disaster recovery purposes.

Make routine computer backups.

Licensee may not:

a.

Sell, rent, lease, sublicense, iend, assign, host or otherwise time-share Software. Licensee
shall not act as a service bureau or commercial application services provider {ASP) that allows
third-party access to Software or Software services without obtaining a separate hosting license
from EarthSoft {Viewer License Agreement, Service Provider License Agreement, etc.).
Notwithstanding anything to the contrary in this Section, Licensee may use the Software to
process data on behalf of other state of Ohio agencies for such Agency’s own internal business
purpose.

Redistribute Software to third parties, except as licensed for such distribution, in whole or in
part, including, but not limited to, the EQuIS data structure, tables, extensions, components,
or DLLU’s without the prior written approval of EarthSoft.

Modify, adapt, translate, reverse engineer, decompile, disassemble, or create derivative works
based on the Software.

Separate, detach, un-bundle individual or component parts of Software for independent use.
Modify, adapt, translate, reverse engineer, decompile, disassemble, or create derivative works
based on the Documentation or written materials (subject to applicable law).

Circumvent, or to the maximum extent permitted by applicable law attempt to circumvent, the
technological measure(s} that control access to, log, or otherwise measure Software activity.
Redistribute Software registration keys, license authorization file(s), developer license file(s), web
site access information, or other proprietary or confidential information to third parties except as
specifically provided for herein.
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h. Remove, obscure, or omit any EarthSoft or its licensors’ patent, copyright, trademark, or
proprietary rights notices contained in or on Software, Documentation, data, file or web page.

i. Use Software or EarthSoft web based services to transfer or exchange any material where
such activity is prohibited by intellectual property faws or any other applicable laws.

j- Use Software in a network or muttiple user system or by more than one user at a time, unless you
have paid for and obtained separate Software license rights for each terminal or workstation
from which the Software will actually be concurrently accessed, or you have paid for and
obtained an appropriate enterprise or network version of Software license.

Both Parties hereby agree to the following Confidential Information handling and use requirements:
a. Permitted Disclosure. Recipient may disclose Confidential Information to any of the following

recipients who are bound by confidentiality and use obligations at least as stringent as those
in this Agreement:

i.  To Affiliates, subcontractors and employees of Recipient and its Affiliates, but only to the
extent that those parties need to know the Confidential Information for the performance
of, or to exercise rights or responsibilities under this Agreement.

ii.  To professional advisors of Recipient, but only to the extent necessary for the provision of
professional advice needed by Recipient in relation to this Agreement.

A Licensee EQuIS Protection Agreement Form is included as Exhibit A — completion and filing
of this form with EarthSoft is required in order for EarthSoft to acknowledge, and
confidentially communicate with, any third party claiming to be authorized by Licensee.

b. Required Disclosure. If a Recipient, or any party who receives Confidential Information
(directly or indirectly) through a Recipient, is required by law or by lawful order of any
administrative or judicial proceeding (Court Order) to disclose any Confidential Information, or
any party applies for a Court Order against them for the disclosure of Confidential Information,
the Recipient shall: a) promptly notify the other party of the details of the Court Order or
application, and all relevant future activities thereto, in a timely fashion so that they may seek
a protective order; b) if a protective order or other remedy is not obtained, then use its best
efforts to disclose as little of the Confidential Information as is needed to comply with the
purpose and requirements of the Court Order; and c} to make all such disclosures and filings in
full and proper accordance with all lawful provisions and opportunities for ensuring the
continued confidential handling and use of Confidential Information and Business Trade
Secrets that are disclosed by virtue of the Court Order.

c. Use of Confidential Information. Recipient shall use, and shall ensure that all other parties
who receive Confidential Information {directly or indirectly) through them are properly
informed of these Confidentiality Requirements and that they are bound to use, Confidential
Information exclusively for the purpose of supporting such authorized EQuIS use. Recipient
shall not disassemble, decompile or otherwise reverse engineer or attempt to derive the
composition or underlying information, structure or ideas of any Confidential information,
except to the extent permitted by authorized license uses, without the prior written consent
of Discloser. Recipient shall abide by all instructions given or restrictions stipulated by
Discloser with respect to Confidential information.
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d. Exceptions. Confidential Information does not include information which: (i} is aiready known
to the Recipient at the time of disclosure; (ii) is or becomes publicly available through no
wrongful act of the Recipient; (iii) is independently developed by Recipient without access to
the disclosed Confidential Information; or {iv) is received by Recipient from a third party
without restriction and without a breach of an obligation of confidentiality; provided,
however, that the occurrence of (i), (ii), (iii) or (iv) above will not be construed to grant any
rights, express or implied, under any patents, trade secrets or copyrights relating to any such
information. information will not be deemed to be within one of the foregoing exceptions if it
is merely embraced by more general information available on a non-confidential basis or in
Recipient’s possession.

e. Equitable Relief. Due to the unique nature of the Confidential Information there may be no
adequate remedy at law for any breach of these obligations, and that any breach of these
obligations may allow Recipient or another party to compete unfairly with Discloser resulting
in irreparable harm to Discloser. Accordingly, Recipient agrees that upon a breach {or threat of
a breach), Discloser is entitled to seek immediate equitable relief, including a restraining order
and preliminary injunction, Recipient agrees to notify Discloser immediately should there be
any occurrence of an unauthorized release of Confidential Information or other breach of
these requirements.

f. No License. Other than the rights to use the Confidential Information to support licensed
EQuIS use under this Agreement, nothing herein shall be construed as conferring to Recipient
by implication, estoppel, or otherwise, any right, title or interest in, or any license under, any
patent, patent application, trade secret, or other intellectual property now or subsequently
owned by Discloser or its Affiliates.

g. Return of Materials. Except for Confidential Information that is properly disclosed and
received to exercise license rights granted under this Agreement, including a secured archival
thereof, Recipient shall return or deliver to Discloser, or certify to Discloser that it has
destroyed, all files, copies, extracts, drawings and other materials or records that, in whole or
in part, contain, incorporate, embody or reflect any Confidential Information, in each case,

. within five business days of the termination of this Agreement. If Confidential Information has
been copied onto computer systems or other data storage systems used by Recipient or other
members of Recipient’s Group, Recipient’s obligations are satisfied if all data recordings of
Confidential Information (including back-up data) are destroyed in a manner which makes it
unrecoverable, provided that such data is kept confidential in accordance with this Agreement
for so long as that Confidential Information is retained.

h. Term. Unless terminated for cause, these provisions shall continue in full force and effect
while the licensed products are being supported by EarthSoft under a current Licensee EQuIS
Software Maintenance Agreement and shall cease upon the termination thereof.

i. Survival of Obligations. The obligations of both Parties to this Agreement to protect
Confidential information shall survive any expiration, termination or cancellation hereof.
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5. TERM AND TERMINATION.

This EULA is effective and binding upon acceptance; it shall supersede and replace all previous EULA, in
effect at the time of acceptance. This EULA and any Software license granted hereunder shall continue
until (i} such time that Licensee elects in ert'ing to terminate the license; (i} expiration of a Term License;
or {iii} either party hereto terminates the license for a material breach that is not cured within thirty (30)
days of written notice to the other party, except that termination is immediate for a material breach of a
nature that is impossible to cure, including breaches of Licensee’s obligations related to confidentiality
or EarthSoft’s proprietary rights. When this agreement terminates or expires, your rights under this
agreement will automatically terminate. Upon termination of a license, Licensee shall immediately
stop using, uninstall, remove and return all Software, Documentation, and confidential information,
and any copies thereof, received under this agreement. If directed by EarthSoft, Licensee shall destroy
such materials identified by EarthSoft and deliver certification of such actions to EarthSoft.
Furthermore, upon expiration or termination for your breach, there will be no refund of any
amounts paid by Licensee relating to such terminated or expired license.

6. LIMITED WARRANTY.
THIS LIMITED WARRANTY IS THE ONLY WARRANTY MADE TO YOU AND IS PROVIDED SPECIFICALLY TO

BE IN LIEU OF ANY OTHER EXPRESS, IMPLIED, OR STATUTORY WARRANTY OR OTHER OBLIGATION
WHATSOEVER, IF ANY, CREATED BY ANY ADVERTISING, DOCUMENTATION, INFORMATION, ADVICE, OR
OTHER COMMUNICATIONS, INCLUDING BUT NOT LIMITED TO THE IMPLIED WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. EXCEPT FOR THE LIMITED WARRANTY
AND TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, EARTHSOFT PROVIDES SOFTWARE,
DOCUMENTATION AND SUPPORT SERVICES “AS-IS“WITH ALL FAULTS, HEREBY DISCLAIMING ALL
OTHER WARRANTIES, CONDITIONS, ASSURANCES, AND OBLIGATIONS WHATSOEVER WITH REGARD TO
THE SOFTWARE, DOCUMENTATION AND SERVICES PROVIDED (OR FOR THE FAILURE TO PROVIDE), OR
AS MAY OTHERWISE ARISE OUT OF THE USE OF, OR RELIANCE ON THE USE OF THE SOFTWARE.

a. EarthSoft warrants to the original Licensee that (i} the unmodified Software will perform
substantially in accordance with the accompanying materials and (i) files to install or support the
Software are free from defects in workmanship under normal use and service for a period of
ninety (90) days from the date of the download of the Software or delivery as evidenced by a copy
of the receipt. We do not warrant and hereby disclaim that Software, Documentation or
services will meet Licensee’s needs; that your operation of the Software will be uninterrupted,
error- free, fault-tolerant, or fail-safe; or that all nonconformities can or will be corrected.

b. If an implied warranty or condition is created by your state or jurisdiction and federal, state or
provincial law prohibits disclaimer of it, you may also have an implied warranty or condition, but
only as to defects discovered during the period of this Limited Warranty (ninety days).

¢. This EULA provides no warranty or condition of any kind for any defect(s) discovered after the
ninety-day Limited Warranty period. Any supplements or updates to the Software, including
without limitation any material provided to you after expiration of the ninety-day Limited
Warranty period, are not covered by any warranty or condition, express, implied or statutory.

d. Your exclusive remedy and our entire liability for breach of the Limited Warranty, or for any
other breach of this EULA, or for any other liability relating to the Software shall be limited at our
sole discretion, to (i) replacement of any defective file; (i) repair, correction, or assistance with
a workaround for Software; or (iii} return of the license fees paid by you for Software or
Documentation that does not meet our Limited Warranty, provided that you uninstall, remove and
return or destroy all copies of such Software or Documentation.
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e. This Limited Warranty is void if failure of the Software has resulted from accident, abuse, improper

or abnormal use, unauthorized use, unauthorized or disallowed modifications to the Software,
from a virus, or due to any activity that violates this EULA, in which case EarthSoft shall have no
responsibility or liability therefore whatsoever and such license shall be terminated immediately,
without remedy, compensation or further EarthSoft obligation of any kind.

7. ADDITIONAL WARRANTY LIMITATIONS AND DISCLAIMERS.

a.

Software, services, and Documentation are not designed, manufactured, operated, or intended
for use in environments or for applications that may iead to death, personal injury, or damage to

. the built or natural environment. Any such use shall be at Licensee’s own risk, cost and liability.

Both parties expressly acknowledge and agree that the internet is a network of private and public
networks and that (i) the internet is not a secure infrastructure, (i) neither party has control over
the internet, and (iii) neither party is liable for damages under any theory of law related to the
operation or discontinuance of operation of any portion of the internet or web based services.
There is no warranty or condition of title, quiet enjoyment or quiet possession, correspondence
to description or non-infringement with regard to the Software, Documentation or services.

Licensee assumes all risk as to the quality and performance of any and all evaluation software,
samples, hot fixes, or beta releases; they are strictly provided AS 1S AND WITH ALL FAULTS.

8. INFRINGEMENT INDEMNITY.

a.

EarthSoft shall defend, indemnify and hold harmless Licensee from and against any claims,
actions, or demands by a third party against Licensee alleging that the use of the Software by
Licensee infringes a valid patent or copyright of that third party which is enforceable in the United
States. EarthSoft’s responsibility under this section requires that (i} Licensee promptly notifies
EarthSoft in writing of the claim; {ii} Licensee immediately provides EarthSoft with all related
information and documents describing or otherwise associated with the allegations of
infringement; (iii) Subject to Ohio Revised Code Section 109.02 which requires the Ohio
Attorney General to represent the State, EarthSoft has sole control of the defense of any
actions and negotiations related to the defense or settlement of any claim; and (iv) Licensee fully
cooperates with EarthSoft in the defense of the claim.

EarthSoft shall have no obligation to defend Licensee or to pay any costs, damages or attorney’s
fees for any claims or demands alleging direct or contributory infringement by the Software due
to {i) the combination of or integration with a product, process, or system not supplied by
EarthSoft or to the extent such claim is based on modifications to the Software requested by
Licensee; (ii) material alteration of the Software by anyone other than EarthSoft; (iii) use of
Software after Licensee has been notified of alleged infringement; or {iv) use of Software after
expiration or termination of license,

tf Software is found by a court of competent jurisdiction to infringe a patent, copyright, or
trademark, or EarthSoft determines that an infringement may have occurred, EarthSoft may, in its
sole discretion, (i} obtain rights for Licensee to continue using Software; (i) modify the allegedly
infringing elements of Software so as to be non-infringing while maintaining substantially similar
functionality; or (iii) terminate this license and refund the license fees paid by Licensee for this
Software license based on the pro rata amount of the license fee if the license is for a specific term,
or based on a three-year amortization if the-fee is for a perpetual license.

In no event shall the indemnification set forth in this EULA apply to any demonstration, evaluation
or testing software, samples, hot fixes, or beta releases of the Software.
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THE FOREGOING STATES THE EXCLUSIVE REMEDY OF LICENSEE AND THE ENTIRE OBLIGATION OF
EARTHSOFT WITH RESPECT TO INFRINGEMENT OR ALLEGED INFRINGEMENT OF INTELLECTUAL PROPERTY
RIGHTS OF ANY KIND OF ANY THIRD PARTY.

9. RESERVED.

10. LIMITATION OF LIABILITY.

EXCEPT FOR EARTHSOFT'S RESPONSIBILITIES FOR INFRINGEMENT INDEMNITY, EARTHSOFT'S TOTAL
CUMULATIVE LIABILITY TO LICENSEE UNDER THIS EULA FROM ALL CAUSES OF ACTION OF ANY
KIND, INCLUDING BUT NOT LIMITED TO, CONTRACT, TORT (INCLUDING NEGLIGENCE}, STRICT
LIABILITY, BREACH OF WARRANTY, MISREPRESENTATION, OR OTHERWISE, SHALL NOT EXCEED THE
AMOUNT PAID BY LICENSEE TO EARTHSOFT FOR SOFTWARE, DOCUMENTATION OR SERVICES
PURSUANT TO THIS EULA DURING THE TWELVE (12) MONTH PERIOD PRIOR TO THE TIME THE CLAIM

ACCRUED.

By installing, accessing, using or relying in any way on the use of the Software, you are expressly

acknowledging, accepting, and agreeing to the following:

a. Innoeventwill either party be liable for consequential, exemplary, special, indirect, incidental or punitive
damages, or any loss of profit, revenue, data or goodwill, even if EarthSoft has been advised of the
possibility of such damages. The Contractor shall remain liable for all direct damages due to the
Contractor’s fault or negligence. This limitation does not apply to liability arising from third party claims
related to copyright infringement.

b. The entire risk as to the performance of the Software is assumed by you and that neither
EarthSoft nor any of its employees, agents, contractors, or anyone else involved in the creation,
production, sale or delivery of the Software shall be liable beyond the limitations specified herein to
you or to anyone, regardless if they have been advised of damages or the possibility of future damage.

c. EarthSoft has set its prices and entered into this Agreement in reliance on the limitations set forth in

this EULA; that this is a fair maximum risk allocation between the parties; and that it is the
economic basis of the relationship, however created, between the parties.

THE FOREGOING STATES THE ENTIRE LIMITATION OF LIABILITY OF EARTHSOFT AND SHALL APPLY
NOTWITHSTANDING ANY FAILURE OF ESSENTIAL PURPOSE OF ANY LIMITED REMEDY, FOR ANY
APPLICATION OF LABILITY TO, WITH OR FOR ANY PARTY.

11. LICENSEE RESPONSIBILITIES.

a. Licensee is solely responsible for complying with all U.S. export control laws and regulations of every
applicable kind at all times, and in every regard of the license rights granted herein. Licensee
expressly acknowledges this duty and agrees to not export, transfer, release, or in any way use or
facilitate the use of Software, Documentation or services to any U.S. embargoed country {or to a
national or resident of any U.S. embargoed country) or to any other entity in violation of U.S. law.

b. License fees are quoted to Licensee net to EarthSoft, inc., PO Box 7558, Pensacola, Florida, 32534,.

c. Licensee will abide by the Confidentiality provisions stipulated herein as a condition of the licenses
granted and pursuant to the purchase of Software, Documentation, Services, and SMA Renewals.
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12. SOFTWARE MAINTENANCE SERVICES

Software maintenance services will be provided by EarthSoft to Licensee under the terms of this
section. EarthSoft will support and maintain the Software, including providing Licensee with access to
all updates, fixes and patches for the Software. Software support and maintenance will only apply to
commercially-released unmodified Software and to Software modified in compliance with the EQuiS
Database Modification Compliance Regquirements {included as Exhibit 8} and for which Licensee has
paid the applicable fees. Software updates are provided only for Software installed on standard
hardware platforms and operating systems supported by EarthSoft as described in this and other
Software documentation. Licensee is responsible for making or arranging for updates to interfaces
for nonstandard devices or custom modifications, configurations or integration of other applications.

EarthSoft will provide reasonable amounts of support to Licensee for the installation and
maintenance of EarthSoft Software, assistance in solving problems arising from the use of the
Software, hardware interfacing of peripheral devices, and logging of enhancement requests and bugs
submitted by Licensee. Licensee will designate one (1} point of contact (POC) to call the EarthSoft
Help Desk for support services; EarthSoft Help Desk will generally provide a response within 12
business hours for serious or critical software problems.

Active software maintenance service benefits for perpetual license portfolios also include:

a. No charge non-production EQuIS Online Hosted Training site.

b. Confidential Help Desk support for authorizing agents {included as Exhibit A).

¢. No charge, optional, source code and source code update packages with an executed
EQuIS Source Code License Agreement (included as Exhibit C).

d. No charge, optionai, non-production licenses for a Testing (Training) Server Environment
with an executed EQuIS Testing Server License Agreement (included as Exhibit D).

e. No charge non-production Personal Use Licenses (Training, Traveling, etc.) for applicable
quantity of executed EQuIS Personal Use License Agreements (included as Exhibit E).

f.  Full credit for actual price paid for licenses surrendered during an upgrade agreement.

Additional POCs and/or alternate response times may be negotiated and must be specified in the
EarthSoft quotation in order to be binding. if Licensee does not purchase and annually renew
maintenance services, it will not be entitled to, and EarthSoft will not provide, installation assistance,
Help Desk support, further releases of the Software, or any other maintenance service or benefit.

The initial term of this Agreement shall be for twelve {12} consecutive months at the fees noted in the
EarthSoft quotation. Thereafter, Licensee may continue the service for maintenance, quoted annually
for the licensed Software described in the Licensee EQuIS License Portfolio (included as Appendix 1)
on file with EarthSoft. Should Licensee decide to extend maintenance services, Licensee shall issue a
purchase order in advance of the renewal date at the State Term Schedule price; upon receipt of
payment all maintenance services, benefits and obligations of both parties will continue for twelve
(12) months to the next SMA Renewai Date. Payment is due annually in advance

EarthSoft product upgrades will be announced via the EarthSoft Community Center web page, FQuIS
Users Group and through email notification to all POCs of Licensees under current maintenance.,
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From time to time, you may reguire the assistance of Help Desk where you desire to submit data to
EarthSoft Help Desk. This is usually accomplished via EarthSoft’s support web page or a secure FTP
account. If upon review of your data, it is determined that you have corrupt, inaccurate or problem
data or have modified the EQuIS database, you shall be notified in writing of the nature of the
problem and, upon prior written approval by the State, EarthSoft will charge on an hourly basis (at
least ¥ hour) and the State will agree to pay EarthSoft at the State Term Schedule rate for data
analysis.

Licensee may contact EarthSoft Help Desk for technical support at:

Telephone: (800) 649-8855 « {503} 345-0212
Hours: 8:00 AM - 9:00 PM EST
Email: support@earthsoft.com

13. GENERAL PROVISIONS.

a. Software, Documentation and services are provided with RESTRICTED RIGHTS. Use, duplication,
or disclosure by the Government is subject to restrictions as set forth in subparagraph (c)(1){ii) of
The Rights in Technical Data and Computer Software clause at 52.227-7013. The
Contractor/Manufacturer is EarthSoft, inc., P O Box 1376, Concord, MA 01742-1376 USA.

b. See Section 10.4 of the State Term Schedule. See Section 10.5 of the State Term Schedule,
Sections of this agreement that, by their terms, require effect or enforcement after the
termination or expiration of this agreement will survive, including “RESERVATION OF
OWNERSHIP AND INTELLECTUAL PROPERTY RIGHTS,” “DISCLAIMERS,” “LIMITATIONS OF
DAMAGES,” “LIMITATION OF LIABILITY,” “LICENSEE RESPONSIBILITIES” and ’fbese “GENERAL
PROVISIONS”.

c. This agreement will be governed by and construed in accordance with the laws of the State of
Ohio, U.S.A. and applicable federal faws of the United States; any disputes shall be resolved in
the State of Ohio. Furthermore, any action to enforce this agreement will be filed in the State of
Ohio. This choice of jurisdiction and venue does not prevent either party from seeking injunctive
relief with respect to a violation of intellectual property rights or confidentiality obligations in any
appropriate jurisdiction.

d. Any general terms and conditions you have in a purchase order or other documents do not

apply. This agreement constitutes the entire agreement and understanding between the parties

and supersedes any prior agreement or understanding whether oral or written, relating to the
subject of this EULA. This EULA may only be modified by a written agreement signed by EarthSoft.

See Section 3.9 of the State Term Schedule.

{The Next page is the Signature page}
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This Agreement may be executed and delivered originally, by facsimile or by electronic transmission in
Portable Document Format (“PDF”) and each such original, facsimile copy or PDF copy executed and
delivered by a party shall be deemed to be an original, all of which taken together, and in any number of
counterparts, shall constitute one and the same Agreement which shall be binding and effective upon being
executed and delivered by both parties.

IN WITNESS WHEREQF, this Agreement has been executed by the following duly authorized representatives
of the parties, and shall be in full force and effect as of the date of the signatures below.

On Behalf of Licensor, EarthSoft, Inc.: On Behalf of Licensee,
Signature: _ Signature:

Name: Name:

Title : _ Title:

E-mail: E-mati:

Phone: Phone:

Date: Date:

Please complete all information, sign and date this Agreement; print 2 paper copies, complete all
information, sign, date and mail both copies to us at EarthSoft, Inc., P.O. Box 1376, Concord, MA
01742-1376 and one fully executed ORIGINAL will be returned to you.
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EQuIS Source Code & Data Model License Agreement (SCLA)

This EQuIS Source Code & Data Model License Agreement (“Agreement”} is entered into as an optional
benefit pursuant to the existing EQuIS EULA (Exhibit C) between the licensee printed below (“Licensee”)
and EarthSoft, inc. (“EarthSoft”).

RECITALS

WHEREAS EarthSoft has developed, and p'ossesses the rights to, certain computer software commonly
known as EQuIS and other modules ("EQuIS”) which is available in both object code and source code form;

WHEREAS Licensee has studied and is familiar with the functioning, performance, and applications of
EQuIS and desires to use EQuIS source code and/or data mode! {“Source Code”) for Licensee development
and support of licensed EQuIS database(s);

NOW, THEREFORE, with reference to the foregoing circumstances and in consideration of the mutual
covenants set forth below, the parties agree as follows:

1. DEFINITIONS.

The following definitions apply to the terms as used in this Agreement:

a. “Confidential Information” means all documents, software, reports, data, records, forms and other
materials and information obtained by either party from the other party, either verbally or in writing,
during the Term of this Agreement: (i) that have been marked as confidential; (ii) whose confidential
nature has been made known by the disclosing party to the receiving party; or (iii) that due to their
character and nature, a reasonable person under like circumstances would treat as confidential.
Notwithstanding the foregoing, Confidential Information shall, in all events and whether or not marked
or communicated as being confidential, include alt EQuIS source information and credential-controlled
information relating to EQuIS. Confidential Information also includes each party’s business plans,
customers, computer operations; organizations; products, product development and marketing;
financing; payroll; and the like; which is disclosed to the other party either directly or indirectly,
electronically, in writing, or orally. A party receiving Confidential Information under this Agreement
shall be referred to as “Recipient” and a party disclosing Confidential Information under this Agreement
shall be referred to as “Discloser”. Recipient shall treat Confidential Information as valuable,
proprietary and confidential information and shall not disclose any Confidential Information to any other
party without the prior written consent of Discloser, except as permitted herein, Recipient shall ensure
that all personnel it uses, including contractors, subcontractors and agents complies with the applicable
provisions of this Agreement.

b. “Documentation” means virtual resources (no physical materials provided); it includes all digital
materials received or accessed by Licenses in conjunction with or in continuing support of the licensed
EarthSoft product, including but not limited to, all user reference materials, help files, training materials
or any other proprietary technical or contractual documentation.

c. “Enterprise” means a-specific named entity (i.e. individual, corporation, company, organization, unit of
government) and is inclusive of all internal representatives and authorized agents; their data, equipment,
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facilities, resources, and associated rights, individually or collectively as may be herein referred to; and

is exclusive of all individuals, entities, data, equipment, facilities and resources that are not internal to,

nor possess rights from the named entity.

“EQuIS” means the pro'prietary relational database (EQuIS Schema) uniquely and exclusively licensed

by EarthSoft, Inc. under conditions of confidentiality, which shall be upheld by Licensee and these

provisions, and including any of the supporting commercial off the shelf software products, all as may

be specifically configured and used to deliver internal environmental data management functionality.

EQuiS is licensed as Software, not sold.

“Software” means all or any portion of EarthSoft’s licensed products, proprietary data management

system software technology, computer software code, components, dynamic link libraries, or programs

delivered or received on any media in any format, including digital files accessed or downloaded from

an authorized EarthSoft web site, and including all copies, backups, upgrades, updates, patches or fixes

supplied pursuant to the EULA,

"Software services" means services that you provide to customers that make available, display, run,

access, or otherwise interact with the EQuIS schema or licensed products. These services could be

provided from one or more data centers through the Internet, a telephony network or a private network

on a rental, subscription or services basis, regardless if you receive a fee for these services or not.

Software services exclude any services involving installation of a licensed produgt directly on any

device to permit Licensee to interact with the licensed product. Software services include “Software as

a Service (SaaS)”, “Application Services Provider (ASPY”, or “Hosting EQuIS” services; this license

strictly prohibits using the license for such Software services without an additional EarthSoft licensing

agreement. This license is for Licensee Enterprise Internal Use Only.

“Term License” means license use granted on a subscription or time limited transaction basis, including

all licenses issued pursuant to a maintenance benefit.

"You" and "your" means Licensee (Enterprise) and any of your authorized affiliates to whom you have
granted rights under this agreement. "We," "us,” "our” and "EarthSoft" means the EarthSoft company
and any of our affiliates. "Parties” refers to both you and us, and "party" may be used to refer to you or
us, individually.

2. RESERVATION OF OWNERSHIP AND INTELLECTUAL PROPERTY RIGHTS.

EarthSoft reserves all rights not expressly granted to you in this Agreement. The Source Code is protected by

copyright and other intellectual property laws and treaties. Unauthorized copying is expressly forbidden. You
may be held legally responsible for any copyright infringement that is caused or encouraged by your failure to abide
by the terms of this Agreement. EarthSoft owns the fitle, copyright, and other intellectual property rights in the
Source Code, Documentation, and written materials.

The Source Code is confidentially licensed to you for collaborative purposes only; it is not sold to you.

a.

This Source Code is licensed only fo you, the Licensee, and may not be transferred to anyone without the
prior written consent of EarthSoftwhich will not be unreasonably withheld Nothwithstanding anything
1o the contrary, Earthsoft agrees that it will permit the transfer of fully paid licenses in the event the
State merges or consolidates state entities.

You must possess, and continuously keep current an EQuIS Software Maintenance Agreement as
specified in Section 12 of the EQuIS EULA, to which this Agreement is incorporated as Exhibit C, in
order to receive EarthSoft web services, help desk/technical support and upgrades, fixes, and patches to the
Sourte Code. Failure to do so constitutes a termination of this Agreement.
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c. Every EQuIS database is Confidential Information that may not be distributed or disclosed to any
3 party without first obtaining from EarthSoft written verification that the 3" party possesses a
current, executed EQuIS NDA; Help Desk handies such requests as a professional priority. You may

only distribute EQuIS databases in their native database format to other current EQuIS Licensees. Licensee
may export EQuIS data to Excel, Word, or a flat file format, or another database format, or any graphics

form, for transferring files to share EQuIS data with non-EQuIS users or systems.

3. GRANT OF LICENSE.

EarthSoft hereby grants to Licensee, and Licensee hereby accepts, a limited, conditional, nonexclusive,
nontransferable license to use, maintain, develop upon, and support the Source Code for the EarthSoft
products identified below on the terms and subject to the conditions of this Agreement. The Software is
licensed, not sold; this Source Code License and support therefore is a term benefit of the SMA. Except as
expressly set forth in this Agreement, EarthSoft reserves all rights in and to the Source Code.

Licensee is authorized by this Section to develop applications to support its business activities, with the
Source Code for EQuIS, for use with the designated operating systems on which EQuIS is designed to
operate in accordance with the specifications thereof, by means of granting to internal users rights to use
the Source Code for the above activities at its Site. Licensee is not granted hereunder any rights to sell,
lease or rent EQuIS or the Source Code, nor is Licensee granted any rights to distribute the Source Code to
subcontractors, customers, or any person.

‘EarthSoft shali deliver to Licensee one copy of the Source Code for each licensed EQuIS product purchased
from EarthSoft as listed in the EQuIS EULA Appendix 1, as may be revised from time to time, and Licensee
shall have rights to make one copy of such Source Code deliveries for non-production backup and disaster
recovery purposes.

4, LIMITATIONS ON USE.

Licensee shall not use the Source Code to introduce any product competitive to EQuIS into the marketplace
or use the Source Code at any time to compete with EarthSoft. Licensee may not release a commercial
product based on efforts, or the information learned thereby, to modify, adapt, translate, reverse-
engineer, decompile, disassemble, or create derivative works based on the Software. Licensee may
introduce products that may be used in conjunction with properly licensed EQuIS products. Licensee may

“not sell, copy, deliver, distribute, or otherwise license any EQuIS Source Code. Licensee shall not use Source
Code content in any complementary product developed for internal use only, without acknowledging the
EQuIS content. Should Licensee decide to market any such product that is complementary to EQuIS,
Licensee must first secure an appropriately granted license by EarthSoft, Inc. for any and all EQuIS content
that Licensee may desire to distribute with or within Licensee’s product.
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Licensee may not

a,

Redistribute Source Code to unauthorized third parties, in whole or in part, including, but not limited to,
the EQuIS data structure, tables, extensions, components, or DLLs without the prior written approval of
EarthSoft. '
Circumvent, or to the maximum extent permitted by applicable law, attempt to circumvent, the technological
measure(s) that control access to, log, or otherwise measure Source Code activity.

Redistribute Source Code registration keys, license authorization file(s), developer license file(s), web site
access information, or other proprietary or confidential information to unauthorized third parties.

Remove, obscure, or omit any EarthSoft or its licensors” patent, copyright, trademark, or proprietary rights
notices contained in or on Source Code, Documentation, data, file or web page.

Use Source Code or EarthSoft web based services to transfer or exchange any material where such activity
is prohibited by intellectual property laws or any other applicable laws.

Use Source Code in a network or multiple user system or by more than one user at a time, unless you have
paid for and obtained separate Source Code license rights for each terminal or workstation from which the
Source Code will actually be concurrently accessed, or you have paid for and obtained an appropriate
enterprise or network version of Source Code license.

5. TERM AND TERMINATION.

This Agreement and any Source Code license granted hereunder shall continue until (i) such time that Licensee

elects in writing to discontinue use of Source Code and terminates the license; (ii) expiration of a Term License
or Licensee’s license of the EQuIS products; {iil) a change in control of Licensee to an entity that is a
competitor of EarthSoft or that is licensor of products competitive with EQuIS; or (iv) either party hereto
terminates the license for a material breach that is not cured within thirty (30) days of written notice to the other
party, except that termination is immediate for a material breach of a nature that is impossible to cure, including
breaches of Licensee’s obligations related to confidentiality or EarthSoft’s proprietary rights.  When this agreement
terminates or expires, your rights under this agreement will antomatically terminate, Upon termination of a

license for a material breach, Licensee shall immediately stop using, uninstall, remove and return all Source

Code, Documentation, and confidential information, and any copies thereof, received under this agreement
and return all materials to EarthSoft. If directed by EarthSoft, Licensee shall destroy such materjals
identified by EarthSoft and deliver certification of such actions to EarthSoft. Furthermore, upon expiration or
termination of the Software Maintenance Agreement, there will be no further support for previously
issued Software or Source Code. The termination of this Agreement shall not automatically
terminate license grants or the use of the Software provided in object code pursuant to the EQuIS
EULA to which this Agreement is subordinate and optional as herein described.

6. LIMITED WARRANTY.

a.

EarthSoft warrants to the original Licensee that (i} the unmodified Source Code will perform substantially
in accordance with the accompanying materials and (ii) media on which the Source Code is recorded is
free from defects in materials and workmanship under normal use and service for a period of ninety (90}
days from the date of the download of the Source Code or delivery as evidenced by a copy of the receipt.
We do not warrant and hereby disclaim that Source Code, Documentation or services will meet Licensee’s
needs; that your operation of the Source Code will be uninterrupted, error-free, fault-tolerant, or fail-safe; or

that all nonconformities can or will be corrected.

If an implied warranty or condition is created by your state or jurisdiction and federal, state or provincial law
prohibits disclaimer of it, you may also have an implied warranty or condition, but only as to defects
discovered during the period of this Limited Warranty (ninety days),
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c. This Agreement provides no warranty or condition of any kind for any defect(s) discovered after the ninety-
day Limited Warranty period. Any supplements or updates to the Source Code, including without limitation
any material provided to you after expiration of the ninety-day Limited Warranty period, are not covered by
any warranty or condition, express, implied or statutory.

d. Licensee shall immediately inspect all Source Code delivered to Licensee upon the receipt thereof
and shall in any event notify EarthSoft within ten (10} business days of receipt of the Source Code
of any defects in any of the Source Code licensed and delivered to Licensee. Your exclusive remedy
and our entire liability for breach of the Limited Warranty, or for any other breach of this Agreement or for
any other Hability relating to the Source Code shall be limited at our sole discretion, to (i) replacement of any
defective media; (ii) repair, correction, or assistance with a workaround for Source Code as provided in
the SMA,; or (iii) return of the license fees paid by you for Source Code or Documentation that does not meet
our Limited Warranty, provided that you uninstall, remove and return or destroy all copies of such Source
Code or Documentation.

e. This Limited Warranty is void if failure of the Source Code has resulted from accident, abuse, improper or
abnormal use, unauthorized use, unauthorized or disallowed modifications to the Source Code, virus, force

majeure event, or due to any activity that violates this Agreement, in which case EarthSoft shall have no
responsibility or liability therefore whatsoever and such license shall be terminated immediately, without
remedy, compensation or further EarthSoft obligation of any kind.

THE LIMITED WARRANTY STATED ABOVE IS THE ONLY WARRANTY MADE TO YOU AND IS PROVIDED
SPECIFICALLY TO BE IN LIEU OF ANY OTHER EXPRESS, IMPLIED, OR STATUTORY WARRANTY OR OTHER
OBLIGATION WHATSOEVER, IF ANY, CREATED BY ANY ADVERTISING, DOCUMENTATION, INFORMATION,
ADVICE, OR OTHER COMMUNICATIONS, INCLUDING BUT NOT LIMITED TO THE IMPUED WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. EXCEPT FOR THE LIMITED WARRANTY
AND TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, EARTHSOFT PROVIDES THE SOURCE
CODE, DOCUMENTATION, AND SUPPORT SERVICES AS IS AND WITH ALL FAULTS, HEREBY DISCLAIMING
AlLL OTHER WARRANTIES, CONDITIONS, ASSURANCES, AND OBLIGATIONS WHATSOEVER WITH REGARD
TO THE SOURCE CODE, DOCUMENTATION AND SERVICES PROVIDED (OR FOR THE FAILURE TO PROVIDE),
CR AS MAY OTHERWISE ARISE OUT OF THE USE, OR RELIANCE ON THE USE OF THE SOURCE CODE.

7. ADDITIONAL WARRANTY LIMITATIONS AND DISCLAIMERS.

a. Source Code, services, and Documentation are not designed, manufactured, operated, or intended for use in
environments or for applications that may lead to death, personal injury, or damage to the built or natural
environment. Any such use shall be at Licensee’s own risk, cost and liability.

b. Both parties expressly acknowledge and agree that the internet is a network of private and public networks
and that (i) the internet is not a secure infrastructure, (ii) neither party has control over the internet, and (jii)
neither party is liable for damages under any theory of law related to the operation or discontinuance of
operation of any portion of the internet or web based services.

¢. There is no warranty or condition of title, quiet enjoyment, quict possession, correspondence to description or
non-infringement with regard to the Source Code, Documentation or services.

d. Licensee assumes all risk as to the quality and performance of any and all evaluation Source Code, samples,
hot fixes, or beta releases; they are strictly provided AS IS AND WITH ALL FAULTS.
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8. INFEINGEMENT INDERINITY,

a. [EarthSoft shall defend, indemnify and hold harmless Licensee from and against any claims, actions, or
demands by a third party against Licensee alleging that the use of the Source Code by Licensee infringes a
valid patent or copyright of that third party which is enforceable in the United States. EarthSoft’s
responsibility under this section requires that (i) Licensee promptly notifies EarthSoft in writing of the claim;
(ii) Licensee immediately provides EarthSoft with all related information and documents describing or
otherwise associated with the allegations of infringement; (iif) subject to Ohio Revised Code Section 109,02
which requires the Ohio Attorney General to represent the State, EarthSoft has sole control of the defense of
any actions and negotiations related fo the defense or settlement of any claim; and (iv) Licensee fully
cooperates with EarthSoft in the defense of the claim.

b. EarthSoft shall have no obligation to defend Licensee or to pay any costs, damages or attorney’s fees for any

claims or demands alleging direct or contributory infringement by the Source Code due to (i) the combination
of or integration with a product, process, or system not supplied by EarthSoft or to the extent such claim is
based on modifications to the Source Code requested by Licensee; (ii) modification or alteration of the
Source Code by anyone other than EarthSoft; (iii) use of Source Code after Licensee has been notified of
alleged infringement; or (iv) use of Source Code after expiration or termination of license.

¢. IfSource Code is found by a court of competent jurisdiction to infringe a patent, copyright, or trademark, or
EarthSoft determines that an infringement may have occurred, EarthSoft may, in its sole discretion, (i) obtain
rights for Licensee to continue using Source Code; (i) modify the allegedly infringing elements of Source
Code so as to be non-infringing while maintaining substantially similar functionality; or (iii) terminate this
license and refund the license fees paid by Licensee for this Source Code license based on the pro rata amount
of the license fee if the license is for a specific term, or based on a three-year amortization if the license is
perpetual.

d. Inno event shall the indemnification set forth in this Agreement apply to any demonstration, evaluation or
testing Source Code, samples, hot fixes, or beta releases of the Source Code.

THE FOREGOING STATES THE EXCLUSIVE REMEDY OF LICENSEE AND THE ENTIRE OBLIGATION
OF EARTHSOFT WITH RESPECT TO INFRINGEMENT OR ALLEGED INFRINGEMENT OF
INTELLECTUAL PROPERTY RIGHTS OF ANY KIND OF ANY THIRD PARTY.

9. RESERVED.
10. LIMITATION OF LIABILITY.

EXCEPT FOR EARTHSOFT’S RESPONSIBILITIES FOR INFRINGEMENT INDEMNITY,
EARTHSOFT’S TOTAL CUMULATIVE LIABILITY TO LICENSEE UNDER THIS AGREEMENT
FROM ALL CAUSES OF ACTION OF ANY KIND, INCLUDING BUT NOT LIMITED TO,
CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY, BREACH OF WARRANTY,
MISREPRESENTATION, OR OTHERWISE, SHALL NOT EXCEED THE AMOUNT PAID BY
LICENSEE TO EARTHSOFT FOR SOURCE CODE, DOCUMENTATION OR SERVICES PURSUANT
TO THIS AGREEMENT DURING THE TWELVE (12) MONTH PERIOD PRIOR TO THE TIME THE

CLAIM ACCRUED.

By installing, accessing, using or relying in any way on the use of the Source Code, you are expressly
acknowledging, accepting, and agreeing to the following:

a. In no event will either party be liable for consequential, exemplary, special, indirect, incidental or
punitive damages, or any loss of profit, revenue, data or goodwill, even if EarthSoft has been advised
of the possibility of such damages. The Contractor shall remain liable for all direct damages due to the
Contractor’s fault or negligence. This limitation does not apply to liability arising from third party
claims related to copyright infringement.
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b. The entire risk as to the performance of the Source Code is assumed by you and that neither EarthSoft nor any
of its employees, agents, contractors, or anyone else involved in the creation, production, sale or delivery of
the Source Code shall be liable beyond the limitations specified herein to you or to anyone, regardless if they
have been advised of damages or the possibility of any future damage. ‘

¢ EarthSoft has set its prices and entered into this License Agreement in reliance on the limitations set
forth in this Agreement; that this is a fair maximum risk allocation between the parties; and that it is
the economic basis of the relationship, however created, between the parties.

THE FOREGOING STATES THE ENTIRE LIMITATION OF LIABILITY OF EARTHSOFT AND SHALL
APPLY NOTWITHSTANDING ANY FAILURE OF ESSENTIAL PURPOSE OF ANY LIMITED REMEDY,
FOR ANY APPLICATION OF LIABILITY TO, WITH OR FOR ANY PARTY.

11. LICENSEE RESPONSIBILITIES.

a. Licensee is solely responsible for complying with all U.S. export control laws and regulations of every
applicable kind at all times, and in every regard of the license rights granted herein. Licensee expressly
acknowledges this duty and agrees to not export, transfer, release, or in any way use or facilitate the use of
Source Code, Documentation or services to any U.S. embargoed country (or to a national or resident of any
U.S. embargoed country) or to any other entity in violation of U.S. law.

b. License fees are quoted to Licensee net to EarthSoft, Inc., PO Box 7558, Pensacola, Florida, 32534,.

c. All Source Code, Software, Documentation or other information including without limitation all
information relating to EQuIS database designs, drawings, programs, products, and proprietary
techniques provided by EarthSoft to Licensee under this SCLA is “Confidential Information” entitled
to protection. Licensee will not disclose to any third party or use in any manner, directly or
indirectly, any Confidential information either during the term of this SCLA or thereafter except as
expressly authorized by this SCLA. This Section will not apply to information that was generally
known to the public at the time of receipt by the Licensee or that is made available to the general
public by EarthSoft, nor to disclosure made in response to a valid court order provided that
FarthSoft is notified promptly and permitted to seek protection

i. Licensee shall at all times keep the Confidential Information strictly confidential and shall
not use or disclose the Confidential Information in whole or in part, in any manner
whatsoever, other than as strictly necessary in connection with supporting the licensed
EQuiS use. Licensee agrees to reveal the Confidential Information only to those employees
or agents who need to know the Confidential Information exclusively in connection with
such authorized EQuIS use and who are informed of the confidential and proprietary
nature of the Confidential Information and of the obligations thereof. Licensee assumes
full responsibility for the compliance by their employees or agents with the terms of this
Confidentiality Agreement.

ii. Upon expiration of the Software Maintenance Agreement and a written request by
EarthSoft, and subject to LICENSEE's rights to retain and use the software, Licensee shall
return all Confidential Information and all copies, extracts or other reproductions of all
Confidential Information provided under this Agreement. Upon such request, ticensee
shall destroy all written material, memoranda, notes and other writings or recordings
whatsoever prepared by them or their representatives based upon the Confidential
Information and will certify such destruction.

iii. Licensee agrees that the obligations created in this Agreement to protect Confidential
Infarmation shall survive any termination, cancellation, or expiration of this Agreement,
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d. Llicensee acknowledges and agrees that a breach of this Agreement by Licensee may cause
irreparable damage; and that in the event of such breach, in addition to any and all remedies at
faw, EarthSoft shall have the right to seek and may immediately receive as relief, an injunction,
specific performance, or other equitable remedy in any court of competent jurisdiction without
any requirement to post bond or prove injury.

12, SOURCE CODE MAINTENANCE SERVICES

Source Code maintenance services will be provided by EarthSoft to Licensee to maintain the Source Code,
including providing Licensee with access to all updates, fixes and patches for the Source Code materials
provided pursuant to this Agreement and as described in the EQuIS EULA. Source Code support and
maintenance will only apply to commercially-released unmodified Source Code for products for which
Licensee has paid the applicable Software License and SMA fees. Source Code updates are provided only for
Software installed on standard hardware platforms and operating systems supported by EarthSoft as described in
this and other Software and Source Code documentation. Licensee is responsible for making or arranging for
updates to interfaces for nonstandard devices or custom modifications, configurations or integration of other
applications. EarthSoft will provide reasonable amounts of support to Licensee for the Source Code
delivery as may be requested by the Licensee point of contact (POC).

The term of this Agreement shall be concurrent with the term of the required Software Maintenance
Agreement at the fees noted in the applicable EarthSoft State Term Schedule rates. Hereafter, Licensee may
continue to receive the Source Code License support and maintenance granted pursuant to this Agreement
for the Software described in the Licensee EQuIS License Portfolio (included as Appendix 1 to the EQuIS
EULA) on file with EarthSoft. Payment of the SMA fee is due in advance of the term for the SMA
Subscription coverage. See Article 2 of the State Term Schedule

EarthSoft product Source Code distribution will be announced through email notification to all POCs of
Licensees executing this Agreement and maintaining current Software maintenance.

13. GENERAL PROVISIONS.

This Agreement requires, is subordinate to, and incorporates all general provisions of the EQuIS EULA
v.14.06.0hio, as may be amended in writing and properly authorized by the parties thereto.

{The Next page is the Signature page}
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This Agreement may be executed and delivered originally, by facsimile or by electronic transmission in Portable Docyment
Format (“PDF”) and each such original, facsimile copy or PDF copy executed and delivered by a party shall be deemed to
be an original, all of which taken together, and in any number of counterparts, shall constitute one and the same Agreement
which shall be binding and effective upon being executed and delivered by both parties.

IN WITNESS WHEREOF, this Agreement has been executed by the following duly authorized representatives of the
parties, and shall be in full force and effect as of the date of the signatures below.

On Behalf of Licensor, EarthSoft, Inc.: On Behalf of Licensee,
Signature: Signature:

Name: Name:

Title: Title:

E-mail: E-mail:

Phone: Phone:

Date: Date:

Please complete all information, sign and date this Agreement; print 2 paper copies, complete alf information,
sign, date and mail both copies to us at EarthSoft, Inc.,, P.O. Box 1376, Concord, MA 01742-1376 and one fully
executed ORIGINAL will be returnad to you.
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