ATTACHMENT SIX
SAMPLE DELIVERABLE/MILESTONE SUBMITTAL FORM

	Client Name:
	[Insert Client Name]

	Project Name:
	[Insert Project Name]

	Contract Number:
	[Insert Contract Number]

	Deliverable To Be Reviewed or

Milestone Attained:
	[Insert Deliverable/Milestone Name and 

 Work Breakdown Structure Task #]

	Date Deliverable Submitted for Review or Milestone Achievement Date:
	[Insert Applicable Date]


The [insert Deliverable/milestone name] Deliverable/milestone is complete.  This Deliverable/milestone has been completed/attained by [insert Corporate name] in accordance with the requirements specified in the RFP and Project Plan.  Please obtain signatures below indicating the compliance of [insert Deliverable/milestone name].  Please obtain all signatures within XX calendar days of the Submitted or Achievement Date, above, [insert date XX calendar days from submitted date].

Please contact___________________ at XXX-XXX with any questions.

Sincerely,

[Insert Company Name]

[Insert Project Name] Project Manager

_________________________________________________________



Printed Name







Contractor Project Manager





{Same as person signing above}

COMPLIANT:








Deliverable Payment Authorized:
Yes   _____   No  _____   N/A  _____

__________________________________________________ 

Signature of State Project Representative/Date
NOT COMPLIANT:

Describe reason(s) for non-compliance:

(Continue on back if necessary)

______________________________________________________________

Signature of State Project Representative/ Date
Payment Not Authorized


ATTACHMENT SEVEN

OFFEROR CERTIFICATION FORM

1.
The offeror is not currently subject to an “unresolved” finding for recovery under Revised Code Section 9.24, and the offeror will notify the Procurement Representative any time it becomes subject to such a finding before the award of a Contract arising out of this RFP.

2.
The offeror certifies that it will not and will not allow others to perform work for the State of Ohio outside the geographic limitations contained in Attachment Two or take data that belongs to the State of Ohio outside the geographic limitations contained in Attachment Two without express written authorization from the State.
3.
The offeror certifies that its responses to the following statements are true and accurate.  The offeror’s answers apply to the last seven years. Please indicate yes or no in each column.

	Yes/No
	Description

	
	The offeror has had a contract terminated for default or cause.



	
	The offeror has been assessed any penalties in excess of $10,000.00, including liquidated damages, under any of its existing or past contracts with any organization (including any governmental entity). 



	
	The offeror was the subject of any governmental action limiting the right of the offeror to do business with that entity or any other governmental entity.



	
	Trading in the stock of the company has ever been suspended with the date(s) and explanation(s).



	
	The offeror, any officer of the offeror, or any owner of a 20% interest or greater in the offeror has filed for bankruptcy, reorganization, a debt arrangement, moratorium, or any proceeding under any bankruptcy or insolvency law, or any dissolution or liquidation proceeding.



	
	The offeror, any officer of the offeror, or any owner with a 20% interest or greater in the offeror has been convicted of a felony or is currently under indictment on any felony charge.


If the answer to any item above is affirmative, the offeror must provide complete details about the matter. While an affirmative answer to any of these items will not automatically disqualify an offeror from consideration, at the sole discretion of the State, such an answer and a review of the background details may result in a rejection of the Proposal. The State will make this decision based on its determination of the seriousness of the matter, the matter’s possible impact on the offeror’s performance under the Contract, and the best interest of the State.

4.

The offeror certifies that neither it nor any of its people that may work on or benefit from the Contract through the offeror has a possible conflict of interest (e.g., employed by the State of Ohio, etc.) other than the conflicts identified immediately below:

	Potential Conflicts (by person or entity affected)

	


(Attach an additional sheet if more space is need.)


The State may reject a Proposal in which an actual or apparent conflict is disclosed.  And the State may cancel or terminate the Contract for cause if it discovers any actual or apparent conflict of interest that the offeror did not disclose in its Proposal.  

5.
The offeror certifies that all its and its subcontractors’ personnel provided for the Project will have a valid I-9 form on file with the offeror or subcontractor, as appropriate, and will have presented valid employment authorization documents, if they are not United States citizens.

6.
The offeror certifies that its regular, fulltime employees will perform at least 30% of the work on the Project.
7.
The following is a complete list of all subcontractors, if any, that the offeror will use on the Project, if the State selects the offeror to do the work:

________________________________

________________________________

________________________________

________________________________

________________________________

________________________________

________________________________

________________________________

________________________________

________________________________

The offeror certifies it has obtained and submitted a subcontractor letter, as required by Attachment Three, for each subcontractor it plans to use on the project.

Please provide the following information for a contact person who has authority to answer questions regarding the offeror’s Proposal:

	Name:
	

	Title:
	

	Mailing Address:


	

	Office Phone Number:
	

	Cell Phone Number:
	

	Fax Number:
	

	E-mail Address:
	


__________________________

Signature

__________________________

Name

__________________________

Title

__________________________

Company Name

__________________________

Company D-U-N-S Number

ATTACHMENT EIGHT 
OFFEROR PROFILE SUMMARY

OFFEROR MANDATORY REQUIREMENTS

MANDATORY REQUIREMENT: The Offeror must have experience completing the implementation of a Document Composition System on a minimum of three projects of similar size and complexity (a peak processing of 20,000 or more documents generated and distributed per hour).
	Company Name:


	Contact Name:

(Indicate Primary or Alternate)

Contact Title:



	Company Address:


	Contact Phone Number:

Contact E-mail Address:



	Project Name:


	Beginning Date of Expr: /  Ending Date of Expr:

Month/Year                           Month/Year

	Peak Per-Hour Document Processing:

Average Per-Hour Document Processing:

List Related Service Provided:

Describe how the Related Service shows the offeror’s experience, capability, and capacity to meet the Deliverables or to achieve the milestones for this Project:




	Company Name:


	Contact Name:

(Indicate Primary or Alternate)

Contact Title:



	Company Address:


	Contact Phone Number:

Contact E-mail Address:



	Project Name:


	Beginning Date of Expr: /  Ending Date of Expr:

Month/Year                           Month/Year

	Peak Per-Hour Document Processing:

Average Per-Hour Document Processing:

List Related Service Provided:

Describe how the Related Service shows the offeror’s experience, capability, and capacity to meet the Deliverables or to achieve the milestones for this Project:




ATTACHMENT EIGHT 
OFFEROR PROFILE SUMMARY

OFFEROR MANDATORY REQUIREMENTS CONTINUED
	Company Name:


	Contact Name:

(Indicate Primary or Alternate)

Contact Title:



	Company Address:


	Contact Phone Number:

Contact E-mail Address:



	Project Name:


	Beginning Date of Expr: /  Ending Date of Expr:

Month/Year                           Month/Year

	Peak Per-Hour Document Processing:

Average Per-Hour Document Processing:

List Related Service Provided:

Describe how the Related Service shows the offeror’s experience, capability, and capacity to meet the Deliverables or to achieve the milestones for this Project:




 ATTACHMENT NINE

PERSONNEL PROFILE SUMMARY

CANDIDATE REFERENCES

	Candidate’s Name:




References.  Provide three references for which the proposed candidate has successfully demonstrated meeting the requirements of the RFP on projects of similar size and scope in the past five years. The name of the person to be contacted, phone number, company, address, brief description of project size and complexity, and date (month and year) of employment must be given for each reference. These references must be able to attest to the candidate’s specific qualifications.

The reference given should be a person within the client’s organization and not a co-worker or a contact within the offerors organization.

If less than three references are provided, the offeror must explain why. The State may disqualify the Proposal if less than three references are given.

	Client Company:


	Client Contact Name:
	Client Contact Title:

	Client Address:


	Client Contact Phone Number:

	Project Name:


	Beginning Date of Employment:

Month/Year
	Ending Date of Employment:

Month/Year

	Description of services provided that are in line with those to be provided as part of this Project:

Description of how client project size and complexity are similar to this project:




ATTACHMENT NINE

PERSONNEL PROFILE SUMMARY

CANDIDATE REFERENCES CONTINUED
	Candidate’s Name:




	Client Company:


	Client Contact Name:
	Client Contact Title:

	Client Address:


	Client Contact Phone Number:

	Project Name:


	Beginning Date of Employment:

Month/Year
	Ending Date of Employment:

Month/Year

	Description of services provided that are in line with those to be provided as part of this Project:

Description of how client project size and complexity are similar to this project:




	Client Company:


	Client Contact Name:
	Client Contact Title:

	Client Address:


	Client Contact Phone Number:

	Project Name:


	Beginning Date of Employment:

Month/Year
	Ending Date of Employment:

Month/Year

	Description of services provided that are in line with those to be provided as part of this Project:

Description of how client project size and complexity are similar to this project:




ATTACHMENT NINE

PERSONNEL PROFILE SUMMARY

CANDIDATE EDUCATION AND TRAINING

	Candidate’s Name:




Education and Training.  This section must be completed to list the education and training of each proposed candidate and must demonstrate in detail the proposed candidate’s ability to properly execute the Contract based on the relevance of the education and training to the requirements of the RFP.

	EDUCATION AND TRAINING


	MONTHS/

YEARS
	WHERE OBTAINED
	DEGREE/MAJOR

YEAR EARNED

	College


	
	
	

	Technical School


	
	
	

	Other Training


	
	
	


ATTACHMENT NINE

PERSONNEL PROFILE SUMMARY

CANDIDATE REQUIREMENTS

Implementation Manager

	Candidate’s Name:




Requirement: The Offeror must propose an Implementation Manager with experience managing the configuration, test, training and deployment of the proposed solution for a minimum of one Document Composition project of similar size and complexity, (a peak processing of 20,000 or more documents generated and distributed per hour).
	Company Name:


	Contact Name:

Primary or Alternate __
	Contact Title:

	Address:


	Contact Phone Number:

E-mail Address:



	Project Name:


	Beginning Date of  Expr: Month/Year
	Ending Date of Expr: Month/Year

	Description of technical experience, capacity performed, and role related to services to be provided for this Project:

Peak Per-Hour Document Processing:

Average Per-Hour Document Processing:




ATTACHMENT NINE

PERSONNEL PROFILE SUMMARY

CANDIDATE REQUIREMENTS

	Candidate’s Name:




Requirement: The Offeror must propose at least one candidate with experience validating and gathering requirements for a minimum of two Document Composition projects of similar size and complexity, (a peak processing of 20,000 or more documents generated and distributed per hour).
	Company:


	Contact Name:

Primary or Alternate __
	Contact Title:

	Address:


	Contact Phone Number:

E-mail Address:



	Project Name:


	Beginning Date of Expr: Month/Year
	Ending Date of Expr: Month/Year

	Description of technical experience, capacity performed, and role related to services to be provided for this Project:

Peak Per-Hour Document Processing:

Average Per-Hour Document Processing:




	Company:


	Contact Name:

Primary or Alternate __
	Contact Title:

	Address:


	Contact Phone Number:

E-mail Address:



	Project Name:


	Beginning Date of Expr: Month/Year
	Ending Date of Expr: Month/Year

	Description of technical experience, capacity performed, and role related to services to be provided for this Project:

Peak Per-Hour Document Processing:

Average Per-Hour Document Processing:




ATTACHMENT NINE

PERSONNEL PROFILE SUMMARY

CANDIDATE REQUIREMENTS

	Candidate’s Name:




  Requirement: The Offeror must propose at least one candidate with experience analyzing and developing templates, including integration with backend data for a minimum of two Document Composition projects.
	Company:


	Contact Name:

Primary or Alternate
	Contact Title:

	Address:


	Contact Phone Number:

E-mail Address:



	Project Name:


	Beginning Date of Expr: Month/Year
	Ending Date of Expr: Month/Year

	Description of technical experience, capacity performed, and role related to services to be provided for this Project:




	Company:


	Contact Name:

Primary or Alternate __
	Contact Title:

	Address:


	Contact Phone Number:

E-mail Address:

	Project Name:


	Beginning Date of Expr: Month/Year
	Ending Date of Expr: Month/Year

	Description of technical experience, capacity performed, and role related to services to be provided for this Project:




ATTACHMENT TEN
COST SUMMARY

	Tasks and Deliverables
	Cost

	Task 1 – Project Management Activities
	$

	Task 2 – Installation, Proof of Concept
	$

	Task 3 – Template Creation and Configuration & Integration
	$

	Task 4 – System Testing 
	$

	Task 5 – User Acceptance Testing
	$

	Task 6 – Training
	$

	Task 7 – Implementation
	$

	Task 8 – Application Support, Maintenance and Enhancement
	See Tables Below

	Total Not-to-Exceed Fixed Price for Implementation Activities
	$


	Key Commercial Software Product



	Key Commercial Software Product Name:


	Total License Cost



	Type License:
	$

	License Count: 
	

	Annual Support Fees for above Key Commercial Software product for First Five years


	1st Year
	2nd Year
	3rd Year
	4th Year
	5th Year
	Total Support Cost



	$
	$


	$
	$
	$
	$


ATTACHMENT TEN

COST SUMMARY

	Commercial Software Product

	Commercial Software Product Name:


	Total License Cost



	Type License:
	$

	License Count: 
	

	Annual Support Fees for above Commercial Software product for First Five years


	1st Year
	2nd Year
	3rd Year
	4th Year
	5th Year
	Total Support Cost



	$
	$


	$
	$
	$
	$

	Commercial Software Product

	Commercial Software Product Name:


	Total License Cost



	Type License:
	$

	License Count: 
	

	Annual Support Fees for above Commercial Software product for First Five years


	1st Year
	2nd Year
	3rd Year
	4th Year
	5th Year
	Total Support Cost



	$
	$


	$
	$
	$
	$

	Commercial Software Product

	Commercial Software Product Name:


	Total License Cost



	Type License:
	$

	License Count: 
	

	Annual Support Fees for above Commercial Software product for First Five years


	1st Year
	2nd Year
	3rd Year
	4th Year
	5th Year
	Total Support Cost



	$
	$


	$
	$
	$
	$

	Annual System Maintenance for First Five Years

Task 8 – Application Support, Maintenance and Enhancement

(Excluding Key and other Commercial Software Support)

	1st Year
	2nd Year
	3rd Year
	4th Year
	5th Year

	Warranty
	$
	$
	$
	$

	Total Annual System Maintenance Costs
	$


ATTACHMENT TEN
COST SUMMARY

	Tasks and Deliverables


	Total Not-to-Exceed Fixed Price for Implementation Activities


	$

	Annual Support Fees for Key Commercial Software Products for First Five Years



	Total License Cost


	$

	Total Support Cost


	$

	Annual Support Fees for Commercial Software Products for First Five Years



	Total License Cost


	$

	Total Support Cost


	$

	Annual System Maintenance for First Five Years

Task 8 – Application Support, Maintenance and Enhancement

(Excluding Key and other Commercial Software Support)

	Total Annual System Maintenance Costs


	$


	Total Not to Exceed Fixed Cost



	$




	Optional Components

	Customer preference management database Web Site
	$

	Correspondence Distribution Software
	$

	Correspondence Storage 
	$

	Total Optional Components Cost:
	$


ATTACHMENT ELEVEN
MASTER CONTRACT FOR SOFTWARE LICENSING (MLA NUMBER [0000000])

THIS CONTRACT (the “Contract”) is between the State of Ohio (the “State”), through the Office of Information Technology, Investment and Governance Division, with offices at 30 East Broad Street, Columbus, Ohio 43215, and [Company name of the Contractor] (the "Contractor"), with offices at [street address, city, state and zip code for the Contractor], and whose Federal Tax ID Number is [the Contractor’s TIN] and D-U-N-S Number is [the Contractor’s D-U-N-S].

BACKGROUND

The State and the Contractor have entered into this Contract to provide the terms and conditions under which the Contractor will grant one or more perpetual, nonexclusive licenses to the State to use certain software that the Contractor publishes or markets (the "Software").  Any such licenses will be described in one or more schedules to this Contract (“Schedules”) and will include a license to use the Software’s user and technical documentation (the "Documentation").  It also may include a license to use the Software’s source code and related material (“Source Code”), if it is so indicated elsewhere in this Contract or on the applicable Schedule.  Additionally, this Contract governs the Contractor’s obligation to provide the State with assistance troubleshooting the Software and with updates, correction, enhancements, and new releases of the Software (“Support”).

PART I: LICENSE AND USE

1.
Grant of License.  The Contractor grants to the State a nonexclusive, nontransferable, and perpetual license to use the executable code version of the Software identified in each Schedule under this Contract, along with the related Documentation, and if indicated in an applicable Schedule, the Source Code for the Software.  The license begins on the date identified in the applicable Schedule as the start date for the license (the “Start Date”).  Unless indicated otherwise in this Contract, such use will be limited to use solely for the exercise of any function of State government by any State agency or political subdivision of the State (“Affiliated Entities”).  The applicable Schedule governing the license will describe the scope of each license granted to the State in further detail, and the State agrees to limit its use of the Software as described in the applicable Schedule.  The State may not republish the Software or the Documentation or distribute it to any third party, unless and only to the extent that this Contract or the scope of license in the applicable Schedule expressly so permits.  The State will have a right to use the Software at any of its locations worldwide, subject only to applicable restrictions on export of technology from the US, the scope of license in the applicable Schedule, and the restrictions in this Contract on using the Software in hazardous environments.

2.
Generated Files.  “Generated Files” are files that the State creates using the Software and in which the State’s data or results from the State’s instructions are stored.  Examples of such files could include, among others, text files generated with a word processor, data tables created with a database engine, and image files created with a graphics application.  Applications consisting of instruction sets created with a programming language that the Contractor licensed to the State also would be considered Generated Files.  As between the State and the Contractor, the State will own all Generated Files that the State prepares by using the Software, excluding such portions of the Generated Files that consist of embedded portions of the Software.  The Contractor or its licensors will retain ownership of any portions of the Software embedded into Generated Files.  But the Contractor grants to the State a nonexclusive, royalty-free right to reproduce and distribute to third parties any portions of the Software embedded in any Generated Files that the State creates while using the Software in the manner in which the Software is designed to be used.  In the State’s distribution of the Generated Files, the State may not use the Contractor's name, logo, or trademarks, except to the extent that such are incorporated in such Generated Files by the design of the Software when used as intended. 

3.
License Restrictions.  The State may not reverse engineer, de-compile, or disassemble any Software for which it is not licensed to use the Software’s Source Code.  Additionally, the State may not assign, transfer, or redistribute the Software to any party in whole or in part, except as expressly provided by this Contract or the applicable Schedule.  It also may not rent, time share, or operate a service bureau with respect to the Software.  And the State may not charge a fee to any third party for access to or use of the Software, unless this Contract or the applicable Schedule permits such.  (One Affiliated Entity using the Software on behalf of another Affiliated Entity is not the operation of a service bureau for purposes of this Contract, even if the Affiliated Entity charges the other Affiliated Entity for the costs of the service.)   Additionally, except as authorized in this Contract or the applicable Schedule, the State may not grant any sublicense to access or use the Software.  Notwithstanding the foregoing, and provided they have agreed in writing to honor the terms of this Contract, the State’s Affiliated Entities may use the Software in the same manner as the State, subject to the applicable limits on the license and the obligations contained in this Contract.  Further, for any Software designed for communications, such as e-commerce applications, or for Web presentations, the State may communicate with third parties using the Software and use the Software for presentations to third parties via the Internet.  Additionally, the State engages various contractors to do work for it, and the State may provide such contractors with access to and use of the Software solely for use on behalf of the State, including in a facilities management, hosting, disaster recovery, or outsourcing arrangement.  But the State may not provide access to the Software to any such contractors except for use solely on behalf of the State.

4.
Locking Devices.  Some Software may require the use of a key to prevent unauthorized installation and use of the Software, but the Software may not include expiration codes, “time bombs”, or similar devices that can disable the software once a proper key is provided.  Further, the software may not contain any routines, functions, or devices that can or are designed to transmit or transfer any data surreptitiously to the Contractor or any other party.   Nor may the software contain any routines, functions, or similar devices designed to permit the Contractor or a third party to surreptitiously access data on the State’s network or on any of the State’s computers.  Should the State need assistance with a key or similar device to use the Software within the State’s scope of license, the Contractor will assist the State at any time and without charge or fee, regardless of whether such Software is then under Support.

5.
Copies.  In addition to the copies of the Software authorized by the license in the applicable Schedule, the State may make a reasonable number of copies of the Software for backup, archival, disaster recovery, testing, development, and image management purposes.  And the State may use these copies for such purposes without paying any additional fee or charge, so long as any such additional copies are not used in a production environment while the production copy or copies of the Software are used for production.  No other copies of the Software may be made by or for the State. With respect to the Documentation for any Software, the State may make as many copies of it in either paper-based or electronic form as the State may reasonably require for its own internal purposes.  Additionally, the State may incorporate portions of the Documentation in other materials, such as training and reference manuals, provided that such materials are used solely for the internal purposes of the State and the use bears a reasonable nexus to the State’s use of the Software.  Each copy of the Software or Documentation that the State makes must bear the same copyright and other proprietary notices that appear on the original copy provided to the State.  If the Contractor has granted the State a license to use the Source Code for the Software, the State may make a reasonable number of copies of the Source Code, modify it, compile it, and otherwise use it as reasonably necessary to support its licensed use of the Software.

6.
Hazardous Environments. The State recognizes that some Software may not be designed or intended for use as or with online control equipment or systems in hazardous environments requiring fail-safe performance.  This includes equipment or systems such as those used in the operation of nuclear facilities, aircraft navigation, air traffic control, direct life support machines, and munitions.  It also includes any other equipment or systems in which the State reasonably can foresee that failure of the Software could lead to death, personal injury, or severe physical or environmental damage.  For any Software designated as not intended for hazardous environments in the applicable Schedule, the State may not use or permit the use of the Software in conjunction with any such equipment or systems.

7.
Object Reassignment.  Any Software licensed by the number of items that it may be used on, by, or in conjunction with, such as nodes, computers, users, or sites (“Objects”), may be reassigned to other, similar Objects within the State at any time and without any additional fee or charge. For example, a computer-specific license may be transferred to another computer, a site license may be transferred to another site, and a named user license may be assigned to another user.  But any such reassignment must be in conjunction with termination of use by or with the previous Object, if such termination is required to keep the total number of licensed Objects within the scope of the applicable license.  Should the State require a special code, a unique key, or similar device to reassign the Software as contemplated by this section, the Contractor will provide such a code, key, or similar device to the State at any time and without a fee or charge, regardless of whether such Software is then under Support.  A later section in this Contract governs assignment of the State’s license in any Software to a successor in interest.

8.
Upgrades, Updates, and Corrections.  All portions of the Software, including any corrections, patches, service packs, updates, upgrades, and new versions and releases are the property of Contractor, are part of the Software, and are governed by the State’s license in the Software.  In no event will the Software or any modification of it be deemed a work made for hire, even if the Contractor has made the modification expressly for the State, unless the parties agree otherwise in writing.

PART II: FEES AND PAYMENT

1.
Fees.  The State will pay to the Contractor the fees for licensing the Software identified in each Schedule under this Contract ("License Fees”), as well as all applicable fees for Support of the Software (“Support Fees”) that are identified in any Schedule under this Contract.  The License Fee for each license is due and payable on the 30th day after the later of the date on which the applicable license starts (the “Start Date”) or the date the State receives a proper invoice for the License Fee at the office designated in the applicable purchase order.  A Support Fee will be due payable on the 30th day after the later of the date on which the applicable period of Support (the “Support Period”) begins or the date the State receives a proper invoice for the Support Fee at the office designated in the applicable purchase order.  The State will not be obligated to acquire or renew Support for any Software unless it issues a purchase order for such.

2.  
Taxes.  The State is exempt from all sales, use, excise, property, and similar taxes (“Taxes”).  To the extent any Taxes are imposed on the Contractor in connection with this Contract or the Software, the Contractor must pay such Taxes, together with any interest and penalties not properly disputed with the appropriate taxing authority.

3.
Invoices. The Contractor must submit an original invoice with three copies to the office designated in the purchase order as the "bill to" address.  To be a proper invoice, the invoice must include the following information:

(1) 
Name and address of the Contractor, as designated in this Contract.

(2) 
The Contractor's federal tax identification number, as designated in this Contract.

(3) 
The Contractor's invoice remittance address, as designated in this Contract.

(4) 
The purchase order number authorizing the delivery of the Software or Support.

(5) 
A description of what the Contractor delivered, including, as applicable, the time period, serial number, unit price, quantity, and total price of the Software and Support. If the invoice is for Software with multiple installments of the License Fee, the Contractor also must include the payment number (e.g., 11 of 36).

If an invoice does not meet this section's requirements, or if the Contractor fails to give proper notice of a price increase (see the Pricing section below), the State will send the Contractor written notice.  The State will send the notice, along with the improper invoice, to the Contractor's address designated for receipt of purchase orders within 15 days.  The notice will contain a description of the defect or impropriety and any additional information the Contractor needs to correct the invoice.  If such notification has been sent, the payment due date will be 30 days after the State receives a corrected and proper invoice or the applicable Start Date in the Schedule, whichever is later.

The date the State issues a warrant (the State's equivalent to a check) in payment of an invoice will be considered the date payment is made.  Without diminishing the Contractor's right to timely payment, the payment will be overdue only if it is not received by the 30th day after the payment's due date.  If the State has not issued payment by then, interest will begin to accrue under Ohio Revised Code ("Code") Section 126.30.

4.
Non-Appropriation of Funds. The State’s funds are contingent on the availability of lawful appropriations by the Ohio General Assembly. If the Ohio General Assembly fails to continue funding for the Fees due hereunder, as determined by the Director of the Office of Information Technology, this Contract will terminate with respect to the Software or Support affected by the non-appropriation as of the date that the funding expires, and the State will have no further obligation to make any payments.  This provision will not alter the rights of the State in any Software or to any Support for which the State already has made payment at the time of the non-appropriation.

5.
OBM Certification. This Contract is subject to Code Section 126.07. All orders and Schedules under this Contract are void until the Director of the Office of Budget and Management for the State certifies that there is a balance in the appropriation available to pay for the order.

6.
Currency.    The State will make all payments under this Contract by warrant (the State’s equivalent to a check) in US Dollars, regardless of the location where the Support is provided or the Software is located.  

7.
Disputed Amounts.  The parties will resolve any amounts disputed under this Contract expeditiously and in good faith by having the representatives of the parties who signed this Contract enter into informal discussions.  Once resolved through the dispute resolution process, the amount must be paid within 30 days of the resolution.  If the State disputes any amount under this Contract in good faith, the State may withhold its payment pending resolution notwithstanding anything to the contrary elsewhere in this Contract.

8.
Pricing.  Subject to the limitations in this section, the Contractor may modify its pricing for Software or Support at any time and without notice to the State.  But no such change will apply to any Software or Support that the State orders or for which it receives an invoice before the effective date of the change.  Nor will any price increase apply to any Software for which the State and the Contractor have entered in to a Price-hold Addendum; the pricing for such Software will be fixed for the term of the price-hold.  Additionally, for seven years from the date of the State’s first license of any Software, the State will be entitled to acquire additional licenses for the same Software at a discount that is equal to the discount extended to the State for the initial license of the Software, even though the list price for the Software may have increased.  Such licenses will be granted under the terms contained in this Contract via the execution of a Schedule hereto.  Thereafter, the State will not be obligated to pay more than the Contractor’s then current, published License Fee for any such Software, less the discount described in the following sentence.   For all additional licenses acquired more than seven years after the initial license in the same Software, the State still will be entitled to a discount of _ % from the then current list price for the license.  Support Fees under this Contract may not increase from one Support Period to the next by more than _    percent for any license in the Software.  Further, in no event will the Support Fee the State pays be greater than the fee paid by any other customer of the Contractor for the same type license.

PART III: CONTRACT ADMINISTRATION

1.
Term.  Once entered into, the term of this Contract will be from the date the duly authorized representative of the State signed it through June 30, 200[_].  Expiration of this Contract without renewal will not affect any licenses granted to the State before the expiration.  It also will not affect the rights and the responsibilities of the parties with respect to such licenses.
2.
Renewal.  The State may renew this Contract for additional one-year terms, subject to and contingent on the discretionary decision of the Ohio General Assembly to appropriate funds for this Contract in each new biennium.  Any such renewal of this Contract also is subject to the satisfactory performance of the Contractor and the needs of the State.  The State’s failure to renew this Contract will not affect any licenses granted to the State before the expiration.  It also will not affect the rights and the responsibilities of the parties with respect to such licenses.
1.
Delivery.  The Contractor must deliver all Software licensed under this Contract to the State F.O.B. at the State’s site specified in the applicable Schedule. If the Contractor and the State agree so in writing, the Contractor may deliver any Software licensed under this Contract via electronic transmission over the Internet, provided the Contractor maintains sufficient bandwidth to accommodate delivery in this fashion.  Upon physical delivery or successful completion of an electronic transmission, title to any media on which the Software and Documentation are contained and risk of loss of the Software and Documentation will pass to the State.
2.
Schedules. For all Software that the State licenses, the Contractor and the State will enter into a written Schedule to this Contract, signed by duly authorized representatives of both parties.  The Schedule will describe the Software, the license granted in the Software, and the date the license starts (“Start Date”).  It also will identify the License Fee for the license granted, the number of physical copies of the media on which the Software is shipped, and the operating system or systems for which the Software is designed.  In addition, the Schedule will identify the Support Fee or the percentage of the License Fee used to calculate the Support Fee.  All additional Software that the State seeks to license from the Contractor under this Contract, as well as all additional licenses that the State wishes to acquire in Software already licensed under this Contract, will be subject to the Contractor’s prior, written approval in each such case. But the Contractor will consent for any Software that is covered by a Price-hold Addendum.. The Contractor also must consent for any Software that is or designed to operate in conjunction with Software already acquired by the State under this Contract, if the Software at issue is generally available to other customers and the State is not in material breach of this Contract.
3.
Confidentiality. Each party may disclose to the other written material or oral or other forms of information that it treats as confidential ("Confidential Information").  Title to any Confidential Information one party deliverers to the other will remain with the disclosing party or its licensors.  Each party agrees to treat any Confidential Information it receives from the other party as secret, if it is so marked, otherwise identified as such, or when, by its very nature, it deals with matters that, if generally known, would be damaging to the best interest of the other party or its licensors.  

The Contractor’s Confidential Information may include the Software and Documentation, if the Software and Documentation are the trade secrets of Contractor and marked as such in a reasonable manner.  Information of the State that the Contractor must presume to be Confidential Information, regardless of whether it is marked as such, includes any proprietary documentation, materials, flow charts, codes, software, computer instructions, techniques, models, information, diagrams, know-how, data, business records, and business plans.  Such also includes files containing personal information about other contractors or employees of the State, such as personnel records, and any material to which an attorney-client, physician-patient, or similar privilege may apply.  It also includes any State records that Ohio law excludes from public records disclosure requirements.

Each party agrees not to disclose any Confidential Information of the other to any third parties and to use it solely to meet its obligations under this Contract or as otherwise contemplated under this Contract.  Additionally, each party will restrict circulation of Confidential Information within its organization and permit access to it only by people who have a need to know the Confidential Information for the purposes contemplated by this Contract.  The receiving party will be liable to the disclosing party for any damages that result from its improper or unauthorized disclosure of any Confidential Information.

Except for Software, Source Code, or Documentation that represents Confidential Information, neither party may incorporate any portion of the other party’s Confidential Information into any work or product.  With respect to Software, Source Code, or Documentation that is Confidential Information, the foregoing will not apply to any portion of the Software incorporated into Generated Files by the design of the Software when used as intended. Nor will the foregoing apply to portions of the Documentation that the State incorporates into material such as training and reference manuals in accordance with this Contract’s applicable provisions.  And the foregoing will not apply to any Source Code properly licensed to the State that the State modifies for use within the scope if its license in the applicable Software.  Furthermore, the receiving party must cause all of its personnel who have access to any Confidential Information of the other party to execute a confidentiality agreement incorporating the obligations of this section.  Additionally, for any director, officer, employee, partner, agent, or subcontractor of the Contractor (“Contractor Personnel”) that require access to the State’s premises, the State may require an individual non-disclosure agreement incorporating the terms of this section to reinforce the importance of such obligations.  The State may bar any Contractor Personnel who refuse to execute such a non-disclosure agreement from entering the State’s facilities.

The receiving party’s obligation to maintain the secrecy of the Confidential Information will not apply where it: 

(a) 
Was already in the receiving party’s possession before disclosure by the other party, and the receiving party obtained it without an obligation of confidence;

(b) 
Is independently developed by the receiving party; 

(c) 
Except as provided in the next paragraph, is or becomes publicly available without breach of this Contract; 

(d) 
Is rightfully obtained by the receiving party from a third party without an obligation of confidence; 

(e) 
Is disclosed by the receiving party with the written consent of the other party; or 

(f) 
Is released in accordance with a valid order of a court or governmental agency, provided that the receiving party: 

(1) 
Notifies the other party of such order immediately upon receipt of the order; and 

(2) 
Makes a reasonable effort to obtain a protective order from the issuing court or agency limiting disclosure and use of the Confidential Information solely for the purposes intended to be served by the original order of production.  

Information that may be available publicly through other sources about people that is personal in nature, such as medical records, addresses, phone numbers, social security numbers, and similar things are nevertheless sensitive in nature and may not be disclosed or used in any manner except as expressly authorized in this Contract.  Therefore, item (3) in the preceding paragraph does not apply, and the Contractor must treat such information as Confidential Information whether it is available elsewhere or not.

Except for properly licensed Software, Source Code, or Documentation that contains Confidential Information, the receiving party must return or destroy all copies of any Confidential Information when it is no longer needed for the receiving party to perform under this Contract, but in any case, no later than on termination of this Contract.  For properly licensed Software, Source Code, and Documentation that represents Confidential Information, the State may retain it for so long as the State has a valid license in it.

The receiving party may disclose Confidential Information to its contractors on a need-to-know basis, but only after they have agreed in writing to be obligated to the requirements of this section.

4.
Escrow.  Except for Software that the Contractor delivers to the State with its Source Code, the Contractor must escrow the Source Code for all Software with Escrow Associates, LLC (the “Agent”) under an existing escrow agreement between the State and the Agent.  The Agent may release the Source Code to the State on the occurrence of any of the following:

(a)
The Contractor ceases business without a successor in interest that assumes all the Contractor’s obligations under this Contract;  

(b)
The Contractor files or has filed against it a petition in bankruptcy or similar proceeding that is not dismissed within 60 days;  

(c)
The Contractor stops supporting any Licensed Software;  

(d)
The State terminates this Contract for cause; or  

(e)
The Contractor materially or consistently fails to perform its Support obligations in a timely and professional manner.

The release will apply only to the Source Code for Software affected by the triggering event. The Source Code for the Software will be in the form customarily used by programmers to read and modify such Source Code.  It also will include all supporting documentation and annotations reasonably required for productive use of the Source Code by a competent programmer skilled in the programming language in which the Source Code is written.  The Contractor will deliver to the Agent the Source Code for each version or release of the Software that the State acquires.  The State will be solely responsible for paying all escrow fees associated with the escrow agreement, and upon any release of Source Code from escrow, the State will treat the material as Confidential Information and use it solely to maintain the Software for its own internal purposes.

The escrow agreement with the Agent is a supplementary agreement to this Contract, within the meaning of Title 11, Section 365(n), of the United States Code, and neither the Contractor nor its trustee in bankruptcy may interfere with the State’s license in the Software or right to access any Source Code by virtue of any bankruptcy proceedings.

From time to time, the State may change the company it uses as the Agent.  The State will do so only on written notice to the Contractor and will use only a US-based, well-recognized escrow company.

5.
Insurance.  During any Support Period for which the State has paid the applicable Support Fee, the Contractor must purchase and maintain the following minimum insurance coverages at its sole expense:

(A)
Worker's compensation insurance covering all employees to comply with the laws of the state or states where operations are conducted and employer's liability insurance with a limit of not less than $1,000,000.  If operations are conducted in a monopolistic state, the employer’s liability insurance must be provided through a stop gap endorsement.

(B)
General liability insurance covering all operations under this Contract, with a combined single limit of not less than $1,000,000 each occurrence.  The policy must include with its other coverages products and completed operations, broad form property damage, blanket contractual liability coverage, independent contractors (work sublet) and cross liability.

(C)
Automobile liability insurance covering all automotive equipment used in performing under this Contract (whether owned, non-owned, or hired) with a combined single limit of not less than $1,000,000 each accident.

The policies specified in (A) above must be with companies acceptable to the State and endorsed to waive rights of subrogation against the State.  The policies specified in (B) and (C) above must be endorsed to include the State as an additional insured with respect to operations performed under this Contract. All the above policies must be primary to any policies the State purchases or maintains.

The Contractor must furnish the State with an insurance certificate as evidence of the above coverages and requirements. The certificate also must contain the following statement:

“Thirty days' prior written notice will be given to the State of Ohio in the event of cancellation or material change in coverage.”

The coverages required represent the State’s minimum requirements, and they may not be construed to void or limit the Contractor’s indemnity obligations under this Contract.

6.
Excusable Delay.  Neither party will be liable for any delay in its performance under this Contract that arises from causes beyond its control and without its negligence or fault.  The delayed party must notify the other promptly of any material delay in performance and must specify in writing the proposed revised performance date as soon as practicable after notice of delay.  For any such excusable delay, the date of performance or delivery will be extended for a period equal to the time lost by reason of the excusable delay.  The delayed party must also describe the cause of the delay and what steps it is taking or will take to remove the cause.  The delayed party may not rely on a claim of excusable delay to avoid liability for a delay if the party has not taken commercially reasonable steps to mitigate or avoid the delay.

7.
Network Security.  The Contractor may not connect to the State’s internal computer network without the prior, written consent of the State, which the State will reasonably provide if necessary or appropriate for the Contractor to provide Support.  But as a condition of connecting to the State’s computer network, the Contractor must secure its own connected systems in a manner consistent with the State’s then-current security policies, which the State will provide to the Contractor on request.  The State may audit the Contractor’s security measures in effect on any such connected systems without notice.  The State also may terminate the Contractor’s network connections immediately should the State determine that the Contractor’s security measures are not consistent with the State’s policies or are otherwise inadequate given the nature of the connection or the data or systems to which the Contractor may have access.

8.
Termination.  This Contract will continue in full force and effect unless terminated according to the terms of this Contract. Either party may terminate this Contract at any time on 30 days prior written notice to the other party or in the event of any default by the other party, which the defaulting party fails to cure within 30 days after written notice.  Either party also may terminated this Contract upon any sale of a majority interest in the other party to a third party or if a receiver, liquidator, trustee, or like official is appointed for the other party or any substantial portion of its property.  Additionally, either party may terminate this Contract if the other party files or consents to any petition in bankruptcy or other insolvency proceedings or makes any assignment for the benefit of its creditors.  Termination of this Contract will not extinguish any of the rights and obligations of a party under this Contract that, by the terms of that right or obligation, continue after the date of termination.  And no termination will extinguish any of the rights or obligations that, by their very nature, must continue after termination to give full effect to the purpose of those rights and obligations. Termination of this Contract will not entitle the State to any refund of any License or Support Fee, nor will it extinguish any license or price-hold the State has acquired in any Software before the date of termination, except as provided in the next paragraph. 

With or without terminating this Contract in accordance with the paragraph above, on 30 days prior written notice to the State, the Contractor may terminate any license in any Software granted to the State under this Contract.  But the Contractor may do so only if the State materially breaches any terms of this Contract with respect to the license or licenses the Contractor seeks to terminate.  Such termination notice will be effective 30 days after the State receives it, provided that the State does not cure its breach of this Contract within those 30 days.  All Software licenses not affected by the State’s breach will remain in place and unaffected by the termination.  Any such termination will be in addition to any other remedies the Contractor may have under this Contract for the State’s breach.

PART IV: WARRANTIES, LIABILITIES, AND REMEDIES

1.
Warranties.  The Contractor warrants for one year from the Start Date that the Software will be free of material defects and will function in substantial conformance to its Documentation when used in the operating environment for which it is intended and in accordance with its Documentation.   The Contractor also warrants that the Software will be merchantable and fit for the particular purpose for which the State acquired it.  Moreover, the Contractor warrants that the Software will be free of viruses at the time of its delivery under this Contract.  Additionally, the Contractor warrants that all media on which the Software is delivered to the State will be free from defects for one year after delivery to the State.   
2.
Warranty Exclusions.  The Contractor’s warranties with respect to the Software’s performance in accordance with its Documentation, its fitness, and its merchantability do not cover any error caused by any change to the Software made by any party other than the Contractor and not at the Contractor’s request or otherwise in accordance with this Contract or the Software’s Documentation.  It also does not cover damage to the Software caused by accident, neglect, or misuse of the Software by any party other than the Contractor or anyone else acting on the Contractor’s behalf.  Further, the State's use of the Software in an operating environment or in conjunction with a hardware platform that does not meet the Contractor’s minimum specifications, as set out in the applicable Schedule or Documentation, may result in errors or failures that are outside the scope of the Contractor’s warranty.  Additionally, use of the Software in combination with other software, hardware, firmware, data, or technology not licensed or approved by the Contractor in writing may cause failures that also are outside the scope of the Contractor’s warranty, provided that the Software is not designed or intended for use with such items. 

THE EXPRESS WARRANTIES IN THIS CONTRACT ARE IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR IMPLIED.
3.
Remedies.  The Contractor’s entire liability and the State's sole remedy for any breach of the above media warranty is limited to requiring the Contractor to replace the defective media expeditiously and without charge to the State.  Furthermore, the Contractor’s entire liability and the State's sole remedy for any breach of the above warranties of fitness, merchantability, and against defects in the Software will be limited to the Contractor expeditiously correcting the defect or issue and providing the State with a patch containing the correction. If within the times given below, the Contractor does not provide a replacement copy for defective media or Software containing a virus or fails to deliver a fix for a defect in the Software or a correction solving a fitness or merchantability issue, the Contractor must refund all License Fees paid by the State for the affected the Software.  In the case of defective media or Software containing a virus, the Contractor will have 15 days after written notice to provide a replacement.  In the case of other defects, merchantability issues, or fitness issues, the Contractor will have 30 days after written notice to deliver a correction that resolves the problem.  Upon the Contractor’s issuance of a refund, the State will return or destroy all copies of the Software and, upon the Contractor’s request, certify in writing that it has done so.  
THE FOREGOING REMEDIES ARE THE STATE’S EXCLUSIVE REMEDIES FOR THE WARRANTIES PROVIDED ABOVE.  

4.
Indemnity.  The Contractor will indemnify the State for all direct damages to the State caused by the negligence or willful misconduct of the Contractor.  The Contractor also agrees to indemnify, defend, and hold the State harmless from and against all claims, liabilities, demands, losses, expenses (including by way of example only, court costs and experts’ and attorneys’ fees), and causes of action of every kind and character in favor of any third party caused or arising out the activities or performance of the Contractor or the Contractor’s Personnel.  The foregoing obligations do not apply to the extent caused by the State’s actual negligence or willful misconduct.  Any defense of the State requires and is subject to the approval and consent of the Ohio Attorney General.

5.
Infringement.  The Contractor will release, protect, indemnify, defend, and hold the State harmless from and against any claims of infringement by any third parties based on the Software, Source Code, or Documentation licensed under this Contract.  Any defense of the State requires and is subject to the approval and consent of the Ohio Attorney General and will be at the Contractor’s sole cost and expense.  Further, the Contractor will indemnify the State for any liability resulting from any such claims, demands, or suits, as well as hold the State harmless for the Contractor’s liability, losses, and damages resulting from such.  This obligation of defense and indemnification will not apply where the State has modified or misused the Software, Source Code, or Documentation, and the claim or the suit is based on the modification or misuse.  The Contractor’s obligation to hold the State harmless also will not apply if the claim, suit, liability, or damage arises out of the State’s misuse of the Software, Source Code, or Documentation.  The State agrees to give the Contractor notice of any such claim as soon as reasonably practicable and to allow the Contractor to control the defense of the any such claim, upon consultation with and the approval of the Office of the State’s Attorney General.

If a successful claim of infringement is made, or if the Contractor reasonably believes that an infringement or similar claim that is pending actually may succeed, the Contractor will do one of the following four things as soon as reasonably possible to avoid or minimize any interruption of the State’s business:  

(a) 
Modify the offending Software, Source Code, or Documentation so that it is no longer infringing; 

(b) 
Replace the offending Software, Source Code, or Documentation with an equivalent or better item; 

(c) 
Acquire the right for the State to use the infringing Software, Source Code, or Documentation as it was intended for the State to use under this Contract; or 

(d) 
Remove the infringing Software, Source Code, or Documentation and refund the amount the State paid for the Software and the amount of any other Software or item that requires the availability of the infringing Software, Source Code, or Documentation for it to be useful to the State.

6. LIMITATION OF LIABILITY.  NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED IN THIS CONTRACT, NEITHER PARTY WILL BE LIABLE FOR ANY DAMAGES OTHER THAN DIRECT DAMAGES. THIS EXCLUSION OF DAMAGES INCLUDES, BY WAY OF EXAMPLE ONLY, INDIRECT, INCIDENTAL, EXEMPLARY, AND CONSEQUENTIAL DAMAGES, INCLUDING LOSS OF PROFITS, EVEN IF THE PARTY KNEW OR SHOULD HAVE KNOWN OF THE POSSIBILITY OF SUCH DAMAGES.  ADDITIONALLY, NEITHER PARTY WILL BE LIABLE FOR DIRECT DAMAGES IN EXCESS OF TWO TIMES THE TOTAL LICENSE AND SUPPORT FEES PAID UNDER THIS CONTRACT OR $___________________, WHICHEVER IS GREATER.  BUT THIS LIMITATION OF LIABILITY WILL NOT LIMIT THE CONTRACTOR’S OBLIGATION TO INDEMNIFY THE STATE UNDER THE INDEMNITY AND INFRINGEMENT PROVISIONS OF THIS CONTRACT FOR DIRECT DAMAGES FROM THE CONTRACTOR’S NEGLIGENCE OR WILLFUL MISCONDUCT.  THIS LIMITATION OF LIABILITY ALSO WILL NOT LIMIT THE CONTRACTOR’S OBLIGATIONS UNDER THE INDEMNITY AND INFRINGEMENT SECTIONS OF THIS CONTRACT FOR CLAIMS MADE AGAINST THE STATE FOR INFRINGEMENT OR FOR NEGLIGENCE OR WILLFUL MISCONDUCT OF THE CONTRACTOR, REGARDLESS OF THE NATURE OF THE DAMAGES SOUGHT FOR ANY SUCH CLAIM.  THIS LIMITATION OF LIABILITY WILL SURVIVE TERMINATION OF THIS CONTRACT.

PART V: SOFTWARE SUPPORT

1.
Support. Each Support Period will be one year in duration, with the first Support Period beginning on the [first anniversary of the] Start Date for the applicable license.  Subsequent Support Periods will begin on each anniversary of the Start Date of the applicable license (the “Anniversary Date”).  During each Support Period for which the State has paid the applicable Support Fee, the Contractor will provide the State with telephonic assistance and advice for using the Software.  The Contractor also will provide remote troubleshooting and problem resolution by developing and providing fixes or patches for errors in the Software.  As part of the annual Support that the Contractor provides in exchange for the applicable Support Fee, the Contractor also will deliver to the State all service packs for the Software, as well as all updates and new releases and versions of the Software.  The annual Support Fee will be calculated as a percentage of the then current License Fee for the applicable Software license.  The percentage used to calculate the Support Fee will be provided in the applicable Schedule governing the Software license. The manner in which the Contractor provides Support will be governed by the Contractor’s policies and programs described in the applicable Software Documentation or other materials that the Contractor uses to notify its customers generally of such policies.  But regardless of the Contractor’s policies and programs, unless otherwise agreed in the applicable Schedule, in all cases such Support must comply with the requirements of this Contract.  And the Contractor must provide the Support in a competent, professional, and timely manner.

2.
Minimum Availability.  Support for any Software licensed under this Contract must be available for a minimum of seven years from the Start Date of the license.  Thereafter, for so long as the Contractor makes Support available to other customers, the State will be entitled to participate in that Support under the terms of this Contract and in exchange for the Support Fee identified in the applicable Schedule.

3.
Reductions.  The State may acquire licenses that are based on the number of users, nodes, computers, processors, instances of the Software or other counts of objects covered by a license (“Objects”).  In any such cases, the State may request that the Support Fees for a Support Period be calculated based on fewer Objects than included in the previous Support Period, with an appropriate adjustment in the applicable Support Fee.  But patches, services packs, updates, and new versions or releases of the Software made available to the State under this Contract for such Software may be applied only to the number of Objects included in the then current Support Period.  Nevertheless, the State may continue using any version of the Software that is available at the time Support was reduced on or for the unsupported Objects, provided that such is physically possible based on the Software’s configuration.  In any case where supported and unsupported Objects cannot be treated separately (e.g., a single server license supporting multiple concurrent connection), the State must limit its use of the Software to the supported number of Objects to take advantage of its reduction rights under this section.  

4.
Lapse and Reinstatement.  If the State opts to not renew Support for some or all of the Software licensed by the State under this Contract, the State may subsequently purchase Support for such Software.  But it may do so only if the Contractor continues to make it generally available to its customers when the State makes the decision to reacquire Support.  Further, any such Support will require, in addition to the Support Fee for the then current Support Period, the payment of the immediately preceding year’s Support Fees for that Software, or the applicable instances of it.  Notwithstanding anything to the contrary in this Contract, no interest will be due on the Support Fees for the past Support Periods.  In conjunction with the reinstatement of Support, the State will be entitled to any patches, service packs, upgrades, and new releases, and versions of the Software issued during the unsupported interval.

5.
Support Parameters.  The State may initiate Support requests for problems it encounters with the Software by telephone, email, Internet, or fax, and the Contractor must maintain lines of communication that support all four forms of communication.  The Contractor must make Support available from at least 7:00 AM to 6:00 PM in each time zone where the Contractor maintains a Support center, and it must do so by staffing its Support function with an adequate number of qualified personnel to handle its traditional volume of calls.  Further, the Contractor must maintain at least one Support center in North America with adequate English-speaking Support personnel.  Support must be available during the business hours identified above from at least Monday through Friday throughout the Support Period, except for customary holidays. Further, subject to the State’s obligation to pay the applicable Support Fees, the Contractor must support both the most recent major release of the Software as well as the immediately preceding major release of Software.  The State’s technical staff may contact any Support center that the Contractor maintains, and they may choose to do so based on convenience, proximity, service hours, languages spoken, or otherwise.

6.
Incident Classification. The Contractor must classify and respond to Support calls by the underlying problem’s effect on the State. In this regard, the Contractor may classify the underlying problem as critical, urgent, or routine.  The guidelines for determining the severity of a problem and the appropriate classification of, and response to, it are described below. 

The Contractor must designate a problem as “critical” if the Software is functionally inoperable, the problem prevents the Software from being used in production mode or there is significant potential for data integrity problems.  This classification assumes there is no existing patch for the problem.  The Contractor must classify a problem as “urgent” if the underlying problem significantly degrades the performance of the Software or materially restricts the State’s use of the Software in a production mode.  A problem also will be considered urgent if a commonly used feature often generates application errors, causes the Software to freeze, locks up the computer on which the Software is running, or otherwise routinely does not work as intended.  Classification of a problem as urgent rather than critical assumes that the State still can conduct business with the Software. As with the critical classification, the urgent classification assumes there is no existing patch or acceptable workaround procedure for the problem.  Finally, the Contractor may classify a Support call as “routine” if the underlying problem is a question on end use or configuration of the Software.  It also may be classified as routine when the problem does not materially restrict the State’s use of the Software in its production environment, such as when a feature or combination of features generates minor or rare errors.  Also, if any problem that otherwise should be classified as critical or urgent can be solved either by a known workaround or an existing patch, the problem may be treated as routine.  

The Contractor must apply the above classifications in good faith to each call for Support, and the Contractor must give due consideration to any request by the State to reclassify a problem, taking into account the State’s unique business and technical environments and any special needs it may have. 

7.
Incident Response. The Contractor must respond to critical problems by ensuring that appropriate managerial personnel are made aware of the problem and that they actively track and expedite a resolution.  The Contractor must assign Support or development personnel at the appropriate level to the problem, and those personnel must prepare a work plan for the problem’s expeditious resolution.  The work plan must assume that the Contractor’s appropriate staff will work without material interruption until the problem is resolved properly.  The Contractor’s personnel must maintain daily contact with the State’s technical staff to keep the State abreast of efforts being made to solve the problem.  The Contractor also must provide the State’s technical staff with direct access to the Contractor’s Support personnel and product development personnel, if appropriate, who are assigned to the problem. If the resolution of the problem requires a patch, the Contractor will ship the patch electronically as soon as the patch is available. 

The Contractor must respond to urgent problems by having its product development and Support personnel work in concert to develop a fix or a workaround.  The Contractor’s Support personnel must maintain regular contact with the State to keep its technical staff abreast of progress toward a resolution of the problem.  The Contractor’s Support staff must include the problem in regular status reports to the Contractor’s management team.  And the Contractor’s Support staff must provide the Software patch or workaround procedure as soon as it is available. 

The Contractor must respond to routine problems by providing the State with a patch or workaround on a priority basis if the problem is one for which an existing patch or workaround already exists. For newly identified problems falling into this classification, the Contractor’s Support personnel must generate a problem report, and the appropriate development or Support personnel then must prioritize the problem in relation to other outstanding product issues. The assigned priority then will govern the problem solving or developmental work needed to address the problem and the schedule for delivering a solution.  For routine calls that involve end usage and configuration issues rather than bugs or other technical problems, the Contractor’s first or second level Support personnel must provide the State’s technical staff with telephonic assistance on a non-priority basis.

8.
Response Times.  The maximum time that the Contractor takes to respond initially to a Support request may vary based upon the classification of the request.  During normal hours of operation for the Contractor’s Support function, the Contractor’s response time for a critical Support request will be less than one hour. The Contractor’s response time for an urgent request must be less than two hours during operating hours.  And the Contractor’s response time for a routine Support request must be less than four hours during normal operating hours.

9.
Escalation Process.  Any Support call that is not resolved must be escalated to the Contractor’s management under the following parameters.  Unresolved problems that are classified as critical must be escalated to the Contractor’s Support manager within four hours and to the director level after one day.  If a critical problem is not resolved within three days, it must escalate to the corporate officer level and then to the CEO level after five days.  The Contractor’s Support staff will escalate unresolved urgent problems to its Support manager within three days, to the director level after seven days, and to the corporate officer level after 14 days. 

10.
State Obligations.  To facilitate the Contractor meeting its Support obligations, the State must provide the Contractor with the information reasonably necessary to determine the proper classification of the underlying problem.  It also must assist the Contractor as reasonably necessary for the Contractor’s Support personnel to isolate and diagnose the source of the problem.  Additionally, to assist the Contractor’s tracking of Support calls and the resolution of Support issues, the State must make a reasonable effort to use any ticket or incident number that the Contractor assigns to a particular incident in each communication with the Contractor.  The State also must install and implement the most recently available Software updates, including service packs and patches, if the Contractor reasonably believes it to be necessary to achieve a satisfactory resolution of a problem. 

11.
Limitations.  The Contractor is not responsible for the resolution of problems caused by the State’s use of the Software on hardware that does not meet the minimum specifications set out in the Software’s Documentation.  The Contractor also is not responsible for resolving problems caused by third party software not approved by the Contractor for use with the Software.  Additionally, the Contractor need not resolve problems caused by unauthorized modifications to the Software.  

12.
Updates.   The Contractor must make all Software updates and service packs, as well as new releases and new versions of it, available to the State at no additional charge and as part of its Software Support.  The Contractor will notify the State of the availability of any Software updates and new versions and releases on at least a quarterly basis.  The Contractor may post patches and updates on the Internet rather than delivering them to the State on physical media.  The Contractor must provide Support, including upgrades, service packs, new releases, and new versions, as appropriate, to keep current with changes in the operating systems and critical applications with which the Software is designed to run for a minimum of seven years from the date the Software is licensed to the State.  For purposes of the last sentence, a “critical application” is any computer program that the Software is specifically designed to work in conjunction with.  An example would be Software that requires an Oracle database engine to function.  The Oracle database engine would be a critical application for that Software. 
13.
Follow-on Software.  If the Contractor stops supporting or upgrading any Software but then offers or later releases another product that performs substantially similar functions, the State will be entitled to convert its license for the unsupported Software to a license in the new Software.  Any such conversion will be without charge to the State, provided only that the State has paid all applicable Support Fees for the unsupported Software since first acquiring it through the time when the Contractor terminated Support.

14.
Functionality Migration.  If the Contractor eliminates functionality material to the use or performance of any Software licensed under this Contract (“Original Software”) and then includes the functionality in a new product (“New Software”), the Contractor must grant the State a license to use the migrated functionality of such New Software, but not to any other functionality in the New Software, if (i) the State is a subscriber to Support for the Original Software at the time the New Software is available and is entitled to receive subsequent releases of the Original Software, and (ii) the New Software is available for the same operating system or technical environment as the Original Software.  The license granted to the State for the New Software will be (i) pursuant to the terms and conditions of this Contract and the applicable Schedule governing the Original Software, (ii) subject to the use restrictions and other limitations for the Original Software in this Contract and applicable Schedule, (iii) granted without the payment of additional fees other than fees for Support which would otherwise be due for the Original Software.
15.
Support Location.  For each Schedule under this Contract, the Contractor must disclose the location(s) where it will perform all Support, the location(s) where any State data applicable to this Contract will be maintained or made available, and the principal place of business for the Contractor and all its subcontractors that may perform Support under this Contract.  While performing under this Contract, the Contractor may not change the location(s) where Support is performed or change the location(s) where it maintains or makes the State’s data available to a location outside the country of the original location(s) without prior, written approval of the State, which the State is not obligated to provide.  Further, each of the Contractor’s subcontractors that perform Support under this Contract must agree in writing to and be bound by this and all other provisions of this Contract that inure to the benefit of the State.

PART VI: CONSTRUCTION
1.
Entire Document.  This Contract will apply to all Software that the State acquires from the Contractor during the term of this Contract, unless the parties expressly agree otherwise in a written document signed by the duly authorized representatives of the parties.  Furthermore, this Contract, along with the Schedules and Addenda entered into under it, is the entire agreement between the parties with respect to its subject matter, and it supersedes any previous statements or agreements, whether oral or written.

2.
Additional Documents. All terms and conditions contained in any document not signed by both parties, such as a purchase order, invoice, or a click-wrap license, are excluded from this Contract and will have no legal effect. 

3.
Binding Effect.  Subject to the limitations on assignment provided elsewhere in this Contract, this Contract will be binding upon and inure to the benefit of the respective successors and assigns of the State and the Contractor.

4.
Amendments.  No amendment or modification of any provision of this Contract will be effective unless it is in writing and signed by both parties.

5.
Waiver. The failure of either party at any time to demand strict performance by the other party of any of the terms of this Contract will not be construed as a waiver or a relinquishment of any such term.  Either party may at any later time demand strict and complete performance by the other party of such a term.
6.
Severability.  If any provision of this Contract is held by a court of competent jurisdiction to be contrary to applicable law, the remaining provisions of this Contract will remain in full force and effect to the extent that such does not create an absurdity or material injustice.

7.
Plain Meaning.  This Contract must be construed in accordance with the plain meaning of its language and neither for nor against the drafting party.

8.
Headings.  The headings used herein are for the sole sake of convenience and may not be used to interpret any section.

9.
Notices.  For any notice under this Contract to be effective, it must be made in writing and sent to the address of the appropriate party first appearing above, unless that party has notified the other party, in accordance with the provisions of this section, of a new mailing address for notices.  

10.
Continuing Obligations.  To the extent necessary to carry out their purpose, the terms of this Contract will survive the termination of this Contract.  Some such provisions that require survival to carry out their full intent include the indemnity, warranty, and limitation of liability provisions.  Other examples include the confidentiality section, the escrow section, and the grant of Software licenses.  Additional provisions include the Support obligations for existing licenses, and the Pricing section with respect to related Software licenses and caps on increases in Support for existing licenses.

11.
Counterparts.  This Contract may be executed simultaneously in two or more counterparts, each of which will be deemed an original, but all of which together will constitute one and the same instrument.

PART VII: LAW AND COURTS

1.
Compliance with Law.  The parties will comply with all applicable federal, state, and local laws in all endeavors under this Contract.
2.
Export Restrictions. The State may not directly or indirectly export or transmit the Software or Documentation to any country in violation of any applicable US regulation, order, or statute.

3.
UCITA. The Uniform Computer Information Transactions Act (“UCITA”) will not apply to this Contract.  To the extent that UCITA, or any version of it that is adopted by any jurisdiction in any form, is applicable, the parties agree to opt out of it pursuant to the opt-out provisions contained therein.  Likewise, the United Nations Convention on Contracts for the International Sale of Goods will not apply to this Contract.

4.
Injunctive Relief.  Nothing in this Contract is intended to limit either party’s right to injunctive relief if such is necessary to protect its interests or to keep it whole.

5.
Governing Law.  The laws of Ohio will govern this Contract, excluding its laws dealing with conflict of law, and venue for any disputes will lie exclusively with the appropriate court in Franklin County, Ohio.

PART VIII: MISCELLANEOUS

1.
Conflict of Interest.  No Contractor Personnel may voluntarily acquire any personal interest that conflicts with their responsibilities under this Contract.  Further, the Contractor will not knowingly permit any Ohio public official or public employee who has any responsibilities related to this Contract to acquire any interest in anything or any entity under the Contractor’s control, if such an interest would conflict with that official’s or employee’s duties.  The Contractor will disclose to the State knowledge of any such person who acquires an incompatible or conflicting personal interest related to this Contract.  And the Contractor will take steps to ensure that such a person does not participate in any action affecting the work under this Contract.  But this will not apply when the State has determined, in light of the personal interest disclosed, that the person’s participation in any such action would not be contrary to the public interest.
2. Assignment.  Neither party may assign this Contract without the prior, written consent of the other party, which the other party will not withhold unreasonably.  Any such assignment, unless otherwise agreed in writing, is contingent on the assignee assuming all the assignor’s rights and obligations under this Contract.

3.
Independent Status.  Each party is an independent contractor. Neither party will have any authority to bind the other unless expressly agreed in writing.  Nothing in this Contract may be construed to create a partnership, agency, or employer-employee relationship between the Contractor and the State, and in no event will the Contractor and the State be deemed joint employers.  

4.
Employees.  All Contractor Personnel are employees or contractors of the Contractor, and none are or will be deemed employees or contractors of the State.  No Contractor Personnel will be entitled to participate in, claim benefits under, or become an “eligible employee” for purposes of any employee benefit plan of the State by reason of the subject matter of this Contract or work performed under this Contract. The Contractor must pay all federal, state, local, and other applicable payroll taxes and make the required contributions, withholdings, and deductions imposed or assessed under any provision of any law, rule, or regulation and measured by wages, salaries, or other remuneration paid by or which may be due from the Contractor to the Contractor Personnel.  The Contractor will indemnify, defend, and hold the State harmless from and against all claims, losses, liability, demands, fines, and expenses (including court costs, defense costs, and redeemable attorney fees) arising out of or relating to such taxes, withholdings, deductions, and contributions with respect to the Contractor Personnel.  The Contractor’s indemnity and defense obligations also apply to any claim or assertion of tax liability made by or on behalf of any Contractor Personnel or governmental agency on the basis that any Contractor Personnel are employees or contractors of the State, that the State is the “joint employer” or “co-employer” of any Contractor Personnel, or that any Contractor Personnel are entitled to any employee benefit offered only to eligible regular fulltime and regular part-time employees of the State.  Notwithstanding the foregoing, any defense of the State requires and is subject to the approval and consent of the Ohio Attorney General.

5. Publicity.  The Contractor will not advertise or publicize that it is doing business with the State or use this Contract as a marketing or sales tool, unless otherwise agreed to in writing by the State.

6. 
Cancellation.  The State may cancel this Contract without cause and on 30 days written notice or at any time if the General Assembly or any other funding source fails to continue funding.  But in the case of any license of Software entered before the effective date of the cancellation, the State will have the right to continue such license after termination on the terms contained in this Contract.
7. 
Deliveries.  All deliveries will be F.O.B. destination.
8. 
EEO.  The Contractor must comply with all Ohio laws, rules, and Executive Orders of the Governor of Ohio regarding equal employment opportunity, including Ohio Revised Code Section 125.111.
9. 
Drug Free Workplace.  The Contractor must comply with all applicable Ohio laws regarding maintaining a drug-free workplace. The Contractor will make a good faith effort to ensure that all its employees, while working on the State’s property, do not possess and will not be under influence of illegal drugs or alcohol or abuse prescription drugs.
10. 
Ohio Ethics Law and Limits on Political Contributions.  The Contractor certifies that it is currently in compliance and will continue to adhere to the requirements of the Ohio ethics laws.  In accordance with Executive Order 2007-01S, the Contractor, by signature on this Contract, certifies: (1) it has reviewed and understands Executive Order 2007-01S, (2) has reviewed and understands the Ohio ethics and conflicts of interest laws, and (3) will take no action inconsistent with those laws and this order. The Contractor understands that failure to comply with Executive Order 2007-01S is, in itself, grounds for termination of this Contract and may result in the loss of other contracts or grants with the State.  The Contractor also certifies that all applicable parties listed in Division (I)(3) or (J)(3) of Ohio Revised Code Section 3517.13 are in full compliance with Divisions (I)(1) and (J)(1) of Ohio Revised Code Section 3517.13.
11. 
Travel Expenses.  Any travel or living expenses required by the Contractor to do its obligations under this Contract will be at the Contractor’s expense. The State will pay for any additional travel that it requests only with prior, written approval.  All additional travel and living expenses that the State requests in addition to what this Contract requires the Contractor to provide at the Contractor’s expense will be paid in accordance with the Office of Budget and Management’s Travel Rules in Section 126-1-02 of the Ohio Administrative Code.
12. 
Order of Priority.  If there is any inconsistency or conflict between this Contract and any provision of anything incorporated by reference, this Contract will prevail.
13. 
Record Keeping.  The Contractor must keep all financial records in accordance with generally accepted accounting principles consistently applied.  The Contractor will file documentation to support each action under this Contract in a manner allowing it to be readily located.  And the Contractor will keep all related records and documents at its principal place of business.

14. 
Audits.  During the term of this Contract and for three years after the payment of any fee to the Contractor under this Contract, on reasonable notice and during customary business hours, the State may audit the Contractor’s records and other materials that relate to this Contract.  This audit right will also apply to the State’s duly authorized representatives and any person or organization providing the State with financial support related to this Contract.
If any audit reveals any misrepresentation or any overcharge to the State, the State will be entitled to recover damages, as well as the cost of the audit.

15. Ohio Revised Code Section 9.24.  Contractor warrants that it is not subject to an unresolved finding for recovery under Ohio Revised Code Section 9.24.  If this warranty was false on the date the parties signed this Contract, the Contract is void.  Further, if the Contractor is subject to an unresolved finding of the Auditor of State under Revised Code Section 9.24 on any date on which the parties renew or extend this Contract, the renewal or extension will be void.
16. Declaration Regarding Terrorism.  Pursuant to Ohio Revised Code Section 2909.33, unless Contractor has been pre-certified, the Contractor must complete a Declaration Regarding Material Assistance/non-assistance to Terrorist Organizations (“Declaration”) in its entirety to enter into this Contract and to renew it.  If the State discovers that the Contractor submitted a false Declaration to obtain this Contract or any renewal of it, this Contract will terminate for cause, and the State will be entitled to the damages specified in this Contract for such a termination.  Should this Contract require renewal for completion of any services the Contractor performs under it or for the State to obtain maintenance for any Deliverable acquired during the term of this Contract, the Contractor must submit a new Declaration as part of that process.  The Contractor’s failure to submit an acceptable Declaration in such a situation will entitle the State to damages as in the case of a termination of this Contract for cause.
17.
Security & Safety Rules.  When using or possessing State data or accessing State networks and systems, the Contractor must comply with all applicable State rules, policies, and regulations regarding data security and integrity.  And when on any property owned or controlled by the State, the Contractor must comply with all security and safety rules, regulations, and policies applicable to people on those premises.
TO SHOW THEIR AGREEMENT, the parties have executed this Contract as of the dates appearing below.

FOR THE CONTRACTOR:
FOR STATE OF OHIO


DEPARTMENT OF ADMINISTRATIVE SERVICES
By: 

By: 



Name: 

Name: 


Title: 
Title: 


Date: 

Date:

